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10 ATTORNEYS GENERAL:

The amici are dedicated to protecting the welfare of their young citizens and their
parents intelligently, efficiently, and within the bounds of the First Amendment. The
brief was submitted by the Attorneys General of Rhode Island, Arkan sas, Georgia,
Nebraska, North Dakota, Oklahoma, Puerto Rico, South Carolina, Utah And
Washington.

AThe restrictions on free speech that California has attempted to impose would lead to an
expensive new enforcement regime, in which law enforcement personnel would become
culture critics charged with policing games containing simulated violence but judged to be
lacking sufficient redeeming artistic or political value.é The Actodos sol e fodqus
games sold i n storesé exclnomattes hol dolet sindeveno mi c| b
excludes video games sold over the Internet. Though it fixes nothing, it raises the specter of
censorship for any media that finds itself at the center of a politically charged societal
debate. This Court has consistently recognized that the Constitution blocks entry to this
sl i ppery s/l ope. o

The Road to Unconstitutional Over-Regulation Is Paved with Good Intentions:

1T AThe road t o unc on s-tegulationtisipaved with goa mtdntionsn wi s e o0
Here, the manner in which California has acted 1 no matter how laudable its goals i runs

afoul of the fundament al precept that gove
freedom of speech. 060 (p. 2)

T A[ T] he decision as t o wh e tecirgudgingdpeechwa® ver n me
answered in the negative over two hundred

All Speech Is Accorded Protection Under the First Amendment:

T AAlI speech, whether | owbrow or high, enjo
Abandoning the standard of strict scrutiny for content regulation because it is felt that
some video games 6go too faré in allowing
engage in simulated violence in a virtual world would require a restructuring of
traditional viewsof Fi r st Amendment right s, and reve
i mportant cases. O (p. 3)

Altering First Amendment Law Could Disrupt Law Enforcement Functions by the States:

1 This unnecessary incursion iledresourtessasdues of
istract from | aw enforcementods task of po

o
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e ffective |3w enforcem

T A[L] aw enforcement resources would be drai

scheme to set up, administer, and prosecute. The Act encourages, and demands in
California, law enforcement personnel to spend resources reviewing video games to
determine not only whether they are offensively violent, but also whether they have
sufficient artistic or other value to counter that virtual violence. Armed with these
subjective determinations, these officials are then directed to surveil retailers covertly to
discover violations of the new law. Thereafter, novel criminal charges would need to be
brought and substantiated on top of an existing caseload, with courts and juries forced to
ponder the same subjective, cultural questions of whether a video game contains too

much virtual violence a3d too |little redem

California’s Law Would Legitimize the “Video Game Made Me Do It” Defense:

T A The | aw] would furthermore | egitimize
responsibility forbor eaki ng the | aw by invoking the
(p-1)

cr
Ovi

T ACali forniabs s t-kadingtofeersona gsponsibitity onte svidkoh e o f f

game. The Act would give credence to a criminal defense seeking exculpation or
mitigation based on behaviors a criminal supposedly learned as a minor from playing
video games. Video-game defenses are becoming more and more prevalent. An official
state endorsement of the pseudo-scientific theory that there is a causal connection
between criminal behavior and childhood play of video games that simulate violence

woul d decl are open season for criminal séo

T ADefense attorneys wil|l have the option
defendant was a minor as an exculpatory defense or a mitigating factor in sentencing,
encouraging violent offenders to argue that they acted under the debilitating influence of

such gam@s. o (p. 2

T AVideo games are only the | atest in a I
used to attempt to escape personal responsibility. Criminal defendants have been
blaming their illegal conduct on music, movies, and books and other media for decades if
not centuries. Although these types of defenses have been largely rejected as an
inappropriate, Calif or ni ads attempted endor sement
cause violent behavior unintentionally gives State approval, and a new lease on life, to a
long-di scredited) excuse. O (p. 2

9 fThere are numerous and growing examples of criminal defendants testing the video-
game defense waters. In a recent California case, a convicted criminal argued on appeal

that he should have been allowed to plead not guilty by reason of insanity, because he
4
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commited the acts while under the belief that he was following the goals of the video
game Grand Theft Auto 0 2»pp. 27

1 fDespite the fact that these defenses have typically been rejected, there are signs that the
video game defense is gaining traction and complicating prosecutions.... In Tennessee,
two teenagers blamed Grand Theft Autdor causing them to shoot at cars & resulting in
the death of a motorist.... The judge determined that the boys acted stupidly but without
intent to kill, allowing them to plead guilty to reckless homicide and reckless
endangerment.... While amicido not wish to abolish the insanity defense, given the near
ubiquitous playing of video games, they do not wish to see it baselessly expanded to play
a role in virtually e28€%y cri minal prosecu

1 fEffective law enforcement means being able to place responsibility for intentional
criminal acts on the actors, instead of casting about for someone or something else to
blameiand Cal i forni ads Act wor kK% against this

T ACal i f or ni a 0the prenasethat vidlea garaed make ohildren violent, would
also be an acknowledgement that criminal defendants lack responsibility for their
action®. o (p. 3

T AiThe danger inherent in the Actdés unfounded
stating & despite the lack of any conclusive evidence d that playing violent video
games is almost as strong of an indicator toward youth violence as gang membership, and
is a stronger indicator of youth violence than having abusive parents, a record of prior
violence, or engaging in substance abuse. Eagle Br. at 3. Yet unlike the imaginary world
of video games and other entertainment, gangs use actual guns, deal in actual drugs, and
commit countless homicides and other crimes involving real victims as part of their
membership. Those crimes, while on the decline according to government data, represent
| aw enforcement 6s centr al mi €-831) on. Califo

The Cost Outweighs the Benefits:

T AThe | aw enforcement c onsfitof having tise goveinpest t he qu
itself dictate and enforce anothe8 mini mum

T A[ T] he money that would be spent creating
better targeted to supporting law enforcement in its efforts to deter and prosecute real
violent belpavior.o (p. 2

California’s Law Is Unjustified as Juvenile Crime Has Declined as Video Game Usage Has
Increased:

T A"Contrary to the dire warnings that violen
criminals, Department of Justice statistics show steadily decreasing rates of violent crime
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in the video game era, so that the empirical data shows no reason to interrupt or
jeopardi ze the success | aw enforcement has

1 A [ D] aattual crisnensuggests that there is no need to limit First Amendment rights
with respect to simulations of violence in video games in order to control actual criminal
conduct. If there were a causal connection between simulated violence in video games
and real-world crime, one would anticipate a surge in the violent crime rate as video
games became ubiquitous. Met the opposite

vi ol ent cCri me

T A[]J]Juvenile arrest rates for
its 1994 peak. o

in200dwasnearly 50% down fr4m
ASimilar!|l
ri mes bo

=
>

y, there has been a dramatic decl
th in and away from school s. 0 (p

o

T AFinally, violent crime hasl5)dropped in 200

California’s Law Is Unnecessary as the Video Game Industry Has a Working System and
Technological Capacity To Prevent Minors from Obtaining Games that Are Not Intended
for Them — All Less Restrictive Means To Achieve the Goal of Protecting Minors:

T "cCal i forniabs |l egislation will do Ilittle mo
ESRB self-regulatory scheme while draining stateresour ces f or no good r e
16-17)

T AlT] he need to create a new subsebdtsbifngdde
network seems especially slight when an effective system to prevent minors from gaining
access to games that are appropriate for mature audiences is already in place and

wor kingé. [ T) he Federal Trade Cogamemi ssi on

i ndustry O6continues etgaual rdawe yt teo dethr ampagt a

entertainment industry, and that the Enter

gui delines are rigorousdy and effectively
1 A Fur t hdaescontaio marantal controls which can block the playing of mature-rated

games, and gaming systems are built to ref
T AUnder the ESRB standards, consumers swipe

mature-rated games i the California law contemplates the same type of safeguard. Thus,
the statute seeks to replace effective self-regulation with a duplicative program of State
oversight. The ESRB standards are the ve
which serves to disqualify government al me



T "nThe standards of the ESRB empl oy a number

treats all minors as being at the same stage of mental development. Thus, the ESRB
system i s not only a |l ess restrictive alter)

A[ T] hrestridtive-sn@ans analysis requires a close look at what the industry and
consumers have done and plan to do. The analysis, at the very least, prefers effective

self-r egul ati on over unteste®f government al re
ACurrent FTC st udi e-segulstdrysohemé ihhaving ramhri@ableE SRB s e
success in keeping Mature games out of the
recent report tracks the marked i mprovement I
18)

AThe success aefulatbripsehentE S &nplpdsmorsteatbdfby comparing

its enforcement rate against that oldof the g
minors. A 2005 Mothers Against Drunk Driving study, similar to the FTC mystery-

shopper checks, revealed that 18% of retailers sold alcohol to people under the age of

21¢é. Despite the fact that the sgeore of al
and that the devastating effects of alcohol consumption by minors such as drunk driving

deaths and injuries are established facts, the success rate of self-regulation in preventing

potentially inappropriate game sales is nearly identical. With the ESRB system
demonstrating marked year-over-y e ar gains, it may now outpac
prevention of underage alcohol consumption. Further, the similar levels of successful

enforcement suggest that the act of making video game sales as illegal as alcohol sales

wi || not guarantee &l9r i cter compliance. 0

AThe FTC has also found that pargeamts are i
purchases for minors in any event, so that intimations of mass numbers of children
furtively buying gameswit hout tapping their parentsd fin

(p. 19)

AFurther, the ESRB system -chaesre@dotclkasmpifyi
the Act is forced to do. The ESRB system is more nuanced, as it references various age-

levelsi 6 T6 f orapgperemmrgieat e pl ay, 67 +idghatgiver ages
parents more of a guide as to the propriety of the game to their particular children. It

woul d be hard to argue against tddor concept
different age groups and among children at varying stages of cognitive and moral

devel opment é. This is what the industry a
Act , a game would have to be | abeymmat 618 +6
(and lacked sufficient artistic value), even forapre-s c hoo | ey . 0 (p. 2

ACal i fornia argues that ESRBOG6Gs rating syst

Yet California fails to mention that major retailers do not sell unrated games, as they have
properly made that determination for business reasons instead of by governmental

7



mandate. California does not seriously contest that virtually all games sold in the United
States are rated, or that magjaome sr.épt ai(lpe.r s2

T ACalifornia also fails to mention that st a
that enable parents to block teen- or mature-rated games from being played on them,
much like the blocking technology employed in Playboyor that console companies
require that all games sold on their platforms be ESRB-r at e d 1)0 (p. 2

f inHaving the government mandate, wupon pain
continue to do what it is already doing seems especially gratuitous in the First
Amendment arena. Effective self-regulation is something state governments should
cel ebrale. o (p. 2

The California Law Usurps Parental Responsibility and Authority:

T AAt base, whet her parents believegivenheir <ch
video game is up to the parents, not the government. Parents deserve, if they so desire
assistance in protecting their children from unwanted influences. Yet there is no
requirement that the government must be the only entity that can provide such aid, or is
even the best at doing so. And what one
as unwel come paternalism or a displacement

Respecting the First Amendment Does Not Limit States’ Ability To Govern in General:

T AThe First Amendment is unique, and applyi
jurisprudence will-reobgaftedtrigbatStabegoyv
(p.7)

Even Those Points Made by California that Have Some Merit, in the End Demonstrate the
Unconstitutionality of the Law:
T AThree points made by California and its s

principles are well-takenibut do not support Rirste Act 6s col
supporting parents in an attempt to raise their children, as well as protecting the welfare

of the children themselves, are State responsibilities and legitimate goals. Second

minors are sometimes deemed to be incapable of making a reasoned decision as to

whether to accept speech or not. Third, there are indeed circumstances where even the

most exacting level of scrutiny can be met. None of these observations, taken separately

or together, justifies the Act or cures its inherent problems. To the contrary, these very

considerations establishthes hor t comi ngsp.m8 t he Act . 0 (p



Parental Rights Are Paramount:

1T AiStates have the right and responsibili
the welfare of children. Yet especially in the First Amendment context, Gupportd
isnotsuppose d t o mean O6supplant. 60 (p. 8)

T AMot hers and fathers enjoy the parent al
childrenbés upbringing. Telling a child,
for you,d® represents padrYenut clandut pd raiyt y
because there is a law against offensive simulations of violence without
sufficiently redeeming artistic value, 06
no need to abridge First Amendment rights in order for the government to play the
role that parents should and do play at home in connection with access to video
games. 0 (p. 8)

1 A AamicusLouisiana points out in its brief supporting the Act, the Court has
indicated that o6éschools may reegentl at e so
could not censor similar speech outside the schoold 6 B Amia Guriake o r
Louisiana,etal.( ALoui si ana Br . o0) at Mbrgev( emphasi ¢
Frederick é These cases recognize that ther.
the government operates or oversees. By their terms, they do not suggest that
governments may in general take over the job of parenting at the cost of First
Amendment freedoms. 0 (p. 9)

T Aln short, parents are the apprmepri ate
that their children play at home. They are uniquely well-suited to do so
effectively and appropriately, and without any concerns about the abridgement of
First AmendmeOpt rights. 0 (p. 1

St at e sdablighiedRight To Regulate Minors Does Not Support the Loss of First
Amendment Rights:

1T A[ Rl egul ati on may sometimes treat minor
has recognized, the First Amendment rights of minors are not co-extensive with
adul tsd rights and ald®hobposssseddtheful et er mi n
capacity for choosing speech. 0 (p. 11)

T AaThe Act is the most troubling type of
the State telling children and parents what value judgments to make. California
admits that it is regulating speech because it does not like its content, asserting
t hat 0 s u csimphgnatiwerthy oconstitutional protectiaren sold to
mi nors without parental parti cpp.plati on. 0
12)



mpt isdrag eime ntth do not stand up t
o define what &ésuch gamesdé are
) t e,
e

>~ -
oo~ =

xi mately half of the statu
o] 0 i sincousstiahgl abridgmentk of skeech. yet. Brn
at 9 . Whil e California went beyon
and attempted to provide examples of what content should be banned for minors,
vagueness will always be present i and definitions will always be elusive i when
the government is trying to dictate what speech cannot be heard by a segment of
the popul ation. o (p. 12)
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The States Supporting Californiabés Law Hav
Video Games:

r h esit, amiciiexpresd unrealiatic concerns about very young
ren buying mptesengamesg. evNdeane
6 are targeting, or are being sold
most recent 2608, anly 208 bfichildsedages IBtow t h a't
16 were able to buy Mature-r at ed g d2da8)s . 0 (p.

T

The First Amendment Is Not Absolute:

T A[ T] he application of strict scrutiny i
regulation must be struck down. Child pornography has been rightfully classified
as O0fully outside the protection of the

T AThe First Amendment does not and shoul
for conduct that may be c abddhealv idéa8S)p.ete c h(bf

T Aawith the | ack of an underlying actual
similar restrictions on depictions of violence in other media, the justification for
creating an exceptional category targeting offensive content in video games is
non-e X i st ell-14) o (p.

T Alt is also undoubtedly true that minor
adults in many areas of behavior, so that, for example, they are not allowed to
drink alcohol, marry or vote before a certain age. Yet these and almost all other
areas of State regulation of conduct do not restrict speech, and thus they are not
subjecttowell-e st abl i shed rules of First Amendm

California’s Law Is Arbitrary, Fixes Nothing, and Raises the Specter of Censorship for
Any Media that Finds Itself in the Center of a Politically Charged Societal Debate:

T AThe Actédés sole focus on video games sol d
is an arbitrary category that is dictated by political considerations. It excludes violent but
oval agend video games. It excludes books,

10



violent, and even excludes video games sold over the Internet. Though it fixes nothing, it

raises the specter of censorship for any media that finds itself at the center of a politically

charged societal debate. This Court has consistently recognized that the Constitution

bl ocks entry to this slippery slope. o (p.

California’s Law Is Unworkable as It Requires Law Enforcement Censors To Make a
Series of Subjective Value Judgments To Determine Who To Prosecute:

T

AThe restrictions on free speech that Cali
expensive new enforcement regime, in which law enforcement personnel would become
culture critics charged with policing games containing simulated violence but judged to
be I acking sufficient redeeming artistic o

ACalifornia attempts to bring the illusion
necessarily an amorphous subject. The Act requires state-appointed video game
authorities to make a number ofp2i-22ressaril

AThe video games must be sufficiently revi
simulated violence disapproved by t he Act, being both Odéappe
morbid interest in minorsé and O6patently o
community standar dse. Further, | aw enforc
the o6l iterary,l anrtissctiieatipgolci tvalue for min
22)

ALaw enforcement personnel simply have bet
philosophize about their artistic merit The tasks assigned to them by this Act do not

evenlendt hemsel ves to an o6l know it when | see
which California is cormadrrad 6&rasséd eaf tegm shd

games or higher levels of game play that would take hours and game-playing skill to
r eacm22)o (

Al Ol nce | aw enforcement expends the necess
process (and there is a virtual guarantee that different conclusions will be reached by

different authorities), the criminal courts will be presented with a new kind of claim.

Prosecutors and courts would find themselves poring over games to secure or debate a
criminal conviction in an area where o6reas
t h e b pAlNngitsed this process as a time-consuming and expensive hassle to solve a
problem that seems to have ®l22-28)ady been so

AVague bounds on speech serwe to childl per

11



Some Amici Supporting California’s Law Have Cited the Use of Video Games by the
Military in a Way that Must Be Refuted in No Uncertain Terms:

T

AOne piecéevidpreadoadduced -artsticoigeg oof 6 t ha
games can create criminals must be refuted in no uncertain terms i as it does a profound
disservice to the United States armed forces and is without foundation. Two amicus

briefs point to the United StapgeresoB mi |l i tary
6shooterd genre as purported proof that th
violent é | n ddo games as trainingeoolasesves to@rbve that the United

States military has seen val5aeeg and few il |
AThe military does not need video games to

bullets and real guns for that. Video games depicting combat 1 regardless of their artistic
or aesthetic values i teach strategy and leadership skills that can be transferred from a
virtual environment to a real one, without exposing soldiers to unacceptable risks in
traini®g. o (p. 1

Al't i s certainly not in the armed forcesbod
uncontrollable Kkillers who ignore regulations, and that is just as certainly not what they

aredoing. Theseamicb s assumption that anynmnilitaayng used
must promote violence is a baselessandill-r easoned 6one. 0 (p. 1

Under This Law, California Would Run the Risk of Expensive Civil Liability for Business
Damages and Constitutional Violations:

T

~

Al n addition to t heingwhich gawes rekt thechighlya s k of det
subjective standards of violence (without artistic merit) disapproved by the Act and the

burden of prosecuting costly criminal suits, state officials will run the risk of civil

liability resulting from the classificationofc er t ai n games as O6patent |l
|l acking any o6literary, artistic, political
a negative classification will doubtless run to court and force States to incur significant

additional costs by claiming not only constitutional violations but business damages

through overweening gover mment al interfere

We Do Not Believe Excessively Violent Games Should Be Sold to Minors, But We Can Not
Stay Silent in the Face of a Law that Causes More Harm than It Prevents:

T

AQuick fixes such as the California statut
problems, in expanding unneeded regulatory activity and hindering law enforcement,

than they solve. The potential negative impacts on State government and State citizens

are important enough that the undersigned feel compelled to voice their concerns,

notwithstanding the obvious political risk of being erroneously tagged as supporting the
selling of these ®@ames to minors. o (pp. 5

12



THE SOCIAL SCIENTISTS, MEDICAL SCIENTISTS, AND MEDIA EFFECTS
SCHOLARS BRIEF:

Amici curiae are 82 scholars with expertise in psychology, psychiatry, neuroscience,
criminology, media studies, communication, and other fields. Amici have extensive experience
with theresearch regarding the effects on individuals of media violence, including violence in
video games. (p. 1)

AThe problem confronting California and {Senat
Standard, it is simply their inability to meet that standard in this case because validated

scientific studies prove the opposite, leaving no empirical foundation for the assertion that
playing violent video games causes harm { o mi

California’s Law Is Based on Profoundly Flawed Research and Disregards Recent
Empirical Evidence:

T AAmMiI ci beli eve that Californiabés ban on th
minors is based on profoundly flawed research and disregards recent empirical evidence
contradicting the harm to minors that California asserts arises from the playing of violent
video games (or any other harm). o (p. 1)

T AAmMI ci believe that Californiabds ban on th
minors is based on profoundly flawed research and disregards recent empirical evidence
contradicting the harm to minors that California asserts arises from the playing of violent
video games (or any other harm). o (p. 1)

9 A @lifornia and Senator Yee also cite studies that purport to show a link between the
playing of violent video games and violent, aggressive, and antisocial behavior by
minors. But in the court of appeals, California expressly disclaimed any interest in
regulating video games sales and rentals to minors to prevent such conducté and
therefore these studies are waived because the argument was waived. The studies are of
no help to California in any event because they document neither a causal connection nor
a correlation between the playing of violent video games and violent, aggressive, or
antisocial behavior.o 3p. 2

9 Alndeed, whether attempting to link violent video games with psychological and
neurological harm or with violent, aggressive, and antisocial behavior, all of the studies

13



that California and Senator Yee cite suffer from inherent and fundamental
methodological flaws.0 (p. 3)

V fiThe survey of aggressive behavior. The courts below carefully considered this
survey and correctly discredited it because the questions it posed are simply not valid
indicators for actual violent or aggressive behavior and because it fails to account or
control for other variables that have been proven to affect the behavior of minors.o

(p. 3)

V fiThe laboratory experimental study of aggression. This study, too, was rightly
discounted by the courts below because it relies on proxies for aggression that do not
correlate with aggressive behavior in the real world.o (p. 3)

V fiThe dneta-analysisdof video game violence research. A meta-analysis combines the
results of many other studies on a particular subject. But the accuracy and utility of
any meta-analysis depends on the quality of the underlying studies themselves. Put
another way, a meta-analysis of scientifically unreliable studies cannot cure the
studi es 6 f | aamslysisddehicleSenator Wee religsevas eompromised
because it was based on studies that used invalid measures of aggression.o -p. 3

V A lbongitudinaldstudies of aggression. A longitudinal study analyzes participants on
many occasions over an extended period. The studies that Senator Yee cites are not
longitudinal because they observed participants on only a few occasions and over just
a short period of time. Additionally, those studies both failed to account for other
variables that may explain aggressive behavior and used invalid measures of
aggression.o (p. 4)

V fiNeuroscience studies. These studies supposedly show a connection between playing
violent video games and altered brain activity. The courts below properly concluded
that they do not. Further, the neuroscience studies are rooted in fundamentally flawed
statistical methodologies and do not address the cause of brain activation and

deactivation in children.o (p. 4)
AMt hodol ogical fl aws are only the beginnin
and Senator Yee repeatedly exaggeratethestat i st i cal signi ficance o

failing to inform the Court of express disclaimers and cautionary statements in the studies
about the nature of their findings.o (p. 5)

ACal i fornia and Senator Yee iedakeowite a wei gh
established and reliable scientific methodologies, debunking the claim that the video
games California seeks to regulate have ha

14



MOTI ON PI CTURE ASSOCIATI ON OF AMERICA ET ALGS

Brief Filed by Major Players in the Motion Picture Industry:

Motion Picture Association of America

Independent Film and Television Alliance
Independent Film and Television Alliance

Lucasfilm LTD

National Association of Theatre Owners, Inc.
Directors Guild of America, Inc

Producers Guild of America

Screen Actors Guild

Writers Guild of America, West, Inc

American Federation of Television and Radio Artists

=4 =42 -0_-9_9_9_95_42_2._-2-

MPAA is a noffor-profit trade association that serves as the primary voice for the American
motion picture industrylts members include Paramount Pictures Corporation; Sony Pictures
Entertainment, Inc.; Twentieth Century Fox Film Corporation; Universal City Studios LLLP;

Walt Disney Studios Motion Pictures; and Warner Bros. EntertainmentAngci represent a

broad gosssection of the motion picture and television industries, which make a significant
contribution to popular culture and the American economy. The motion picture and television
industries consist of some 95,000 businesses involved in all aspects aftiprgdiistribution,

and promotion. In 2008, the motion picture and television industries collectively supported some
2.4 million jobs in the United States, providing over $140 billion in wages. And they generated
over $15 billion in tax revenue for thedkral and state governments. (pp. 1, 4)

AThere s no reason to permit govenrnmen:i
simply because it involves a new form of media, rather than a more established form such
as motion picplyes or books. ag

The Motion Picture Industry Serves as a Vivid llustration of the Threat to the First
Amendment:

1 fThe history of the motion picture industry serves as a vivid illustration of the threat to
First Amendment rights from the impulse to control and censor new forms of mediad a

threat reflected in the statute at i1 ssue b
T AiFrom the advent of motion pictures, a var
restrict their content for the asserted purpose of protecting moviegoers from being
exposedtohar mf ul materi al . 0O (p. 5)
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The Voluntary Rating System Has Successfully Allowed Parents and Moviegoers To Make
Informed Decisions About Content, Without Compromising the First Amendment:

T AUl ti mately, the concer ns sorshigweresuaessigllynal | vy
addressed by a voluntary regime that provides the public with accurate information about
the content of motion pictures. That widely praised regimed which has been in operation
for more than four decadesd allows parents and other moviegoers to make informed
decisions about which motion pictures contain appropriate content, and does so in a way
that does not compromise First Amendment r

T A I n tibweasviptalb impopsible for filmmakers and exhibitors to predict in
advance whether particular motion pictures would successfully run the gauntlet of
censorship boards. o (p. 6)

T "The movie rating system has received wide
effectiveness. According to survey data, some 75% to 80% of parents believe that the
rating system accomplishes its intended purpose: namely, to allow parents to make
informed determinations regarding the level of mature or controversial material that they
wish to allow their children to see, while permitting filmmakers to retain discretion over
the content of their motion pictures. o (p

MPAA Believes California’s Video Game Law Is Unconstitutional:

T AAmMiI ci agree with respondents that Califor
gamestominorsisi nval i d under the First Amendment . (

T ATo begin with, the Court should reject pe
violence, either generally or o6with respec
from First Amendment protection. The Court has consistently rebuffed efforts to carve
out new categories of unprotected speech and has made clear that only speech that has
historically been unprotected can be treated as outside the scope of the First
Amendment . 0 (p. 13)

T ATher e aricltradition df iegsilating depictions of violence comparable to the
tradition of regulating obscenity or other categories of unprotected speech, either more
generally or with specific reference to th

T APet i trioposedeategorical gxclusion would not be limited to the particular
medium of video games, and it would require courts to engage in the difficult enterprise
of determining which depictions of violence could be regulated and which could not.

Thereisnoval i d basis for that constitutional i nr
T AwWhile parents have a |l egitimate interest

petitioners have failed to show that the g
i nteredt. o (p. 1
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California’s Law Would Have a Chilling Effect on the Motion Pictures Industry:

T AaFinally, i1f this Court were to hold t
dramatic chilling effect on the motion
confined to the particular medium of video games, state and local governments could
attempt to impose similar restrictions on depictions of violence in other media, including
motion pictures. Such restrictions would have an obvious chilling effect, particularly
given the inherent amorphousness of restrictions of that type and the potential for a
patchwork of nationwide regulation. o

T AAnd t hat chilling effect would reach
limit the scope of its decision to depictions of violence in video games, in light of the
increasingly symbiotic relationship between video games and motion pictures and the
increasingly blurred Iines between dif

1 AThe geffectbnlthe motion picture industry from such restrictions would be
obvious. And it would be particularly acute to the extent that the restrictions require
regulators or courts to consider whether a particular depiction of violence offends
prevailing community standards, or whether it causes the motion picture as a whole to

lack serious artisticvalued as does Cal i forniads statut
video games to minors.o (p. 27)
T AA constitutional r e g i mpctianshofaviolenge,enoreavert t e

would leave the motion picture industry subject to the same patchwork of regulation that

bedeviled the industry upon its inceptdi

differing or even conflicting regulations, filmmakers would be forced to produce motion
pictures that complied with the most r

T A[ M otion picture exhibitors and theat
pictures that contain content close to the regulatory line out of concern about potential
criminal or civil sanctions. The inevitable result would be a dramatic curtailment of
content with considerable artistic valued content that, when viewed by adults, would
indisputably be entitled to First Amendment protection . 0 (p. 28)

T AFinally, t hat chilling effect would e
scope of its decision to depictions of violence in video games, in light of the increasingly
symbiotic relationship between video games and motion pictures and the increasingly
bl urred | ine between different forms o

T Aln recent years, numerous motion pict
including The Matrix The Fast and the Furiouand the Lord of the Ragstrilogy, as
have even older motion pictures such as Dirty Harry. Many of those games contain
excerpts of movie content or even special content, using the same sets and actors as the
movie but filmed explicitly for the vi
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1 A C o n vyefilmsnakérs have been making a growing number of motion pictures based
on video games: for example, after many years of popularity, the video game Tomb
Raider, which features an antiquities collector who procures artifacts by using her skills
in combat, was made into the film Lara Croft: Tomb Raider st arring Angel in
29)

1T AWhether the motion picture or the video g
visual elements, themes, and storylines renders it more difficult to draw clear lines
between the two media. At a minimum, therefore, any restrictions on the content of video
games would inevitably have some effect on the content of corresponding motion
pictures. o (p. 29)

T AThere is no reason for theeCGawrtd.too € mpt er2

California’s Law Could Not Be Limited to Video Games — and Courts Would Have To
Make Difficult Distinctions Between Protected and Unprotected Content:

T alf this Court were to hold that frdnepi cti on
First Amendment protection, such a principle could not logically be limited to the
particular medium of video games. Indeed, in arguing for such a categorical approach,
petitioners do not propose any such | i mita

T AUnder p epproadh,itherafioee,ths goverament would presumably be
empowered to proscribe the distribution or viewership of depictions of violence in motion

pictures, television, and books, as | ong a
trigger the categorical exclusion. This Court has taken such broader ramifications into

account in invalidating other restrictions
19)

T alf this Court were to hold that rnepiction
First Amendment protection, moreover, lower courts would be forced to draw difficult
di stinctions between protected and wunprot

(¢

f AMore broadly, such an approach would inev
harm of permitting minors to be exposed to depictions of violence against the artistic
value of motion pictures and other works of which such depictions may be either an
essential or incidental el ement . Il ndeed, p

1 i T h ade of amalysis, however, would require courts to pass judgment on the artistic
value of motion pictures and other works w

f Aln short, there is no reason to deviate f
framework in analyzingr est ri cti ons on speech with viol:
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add depictions of violence to the short list of categories of speech that are excluded from
First Amendment protection should therefor

T Aa[l']f the CduWrtCawerdrertno awphset atute (partic
depictions of violence are categorically excluded from First Amendment protection), its
reasoning could not |l ogically be |Iimited t
Absent such a limitation, moreover, state and local governments would be free to impose
similar restrictions on the depictions of violence in other mediad for example, by
imposing sanctions on theater owners that permit minors to see motion pictures with
violent content. o (p. 26)

T Alndeed, i1t is entirely possible that stat
children from seeing motion pictures that are specifically targeted to younger audiences,
such as the Star Warsor Lord of the Ringseries, but that still contain some degree of
vi olent content. o (p. 27)

Self-Regulation Can Work:

T AThe fundament al |l esson of the-regudatton e r at i n
can be sufficient, without additional government regulation, to enable parents to make
informed judgments concerning the suitability of exposing their children to violent or
ot her potentially objectionable content. 0

T AThe movie rating system has been widely r
parents to make informed judgments concerning the suitability of movie content, taking
into account their childds | evel of matur.i
above, an overwhelming majority of parents believe that the rating system accomplishes
t hat very pur poavasttementtd say that thecrdting systemhas s n o
become part of the fabric of American life, with the result that the average person on the
street could readily identify t28e signific

T AThe exper i e npictereimdstry lemanstrateothatia praperly designed
voluntary rating system can serve the parental interest in making informed judgments
about age-appropriate content without the need for government-imposed restrictions on
content. o (p. 25)
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CHAMBER OF COMMERCE BRIEF:

The Chamber of Commerce of the United States
business federation. It directly represents 300,000 members and indirectly represents the

interests of over 3 million business, trade, and @sifnal organizations of every size, in every
business sector, and from every region of the country.

AWhen businesses create and develop expregssiyv
expectations about the meaning of free speech. If businesses anticipate or worry that the

parameters of the First Amendment might changed based on isolated social science data, for
exampled then the likelihood increases that they will refuse to invest in certain markets at all.

Uncertainty adds risk, and risk discouragesinnovat i on and productipn. o
California’s Law Is Unconstitutional as the Industry’s Self-Regulation Is Effective and Less
Restrictive:
T ACali forniabds |l aw fails strict scrutiny be
games to minors is not the least restrictive alternative to protecting them from age-
inappropriate media content. Industry self-regulation is a highly effective and less
restrictive alternative. The video game industry voluntarily has established a private,
independent review board that reviews and rates nearly every video game sold in the
Uni ted States for its subject matter, incl
f AMajor national retailers have voluntarily
anyvideogamethat i s unsuitable for children under
Parental Control Software Is Also Effective and Less Restrictive:
T AParent al control software | ikewise is an
prohibiting protected speech. Computers and major game consoles contain control
settings that empower parents to restrict which classifications of games their children
may play. o (p. 3)
T Aln short, private industry and nor mal mar

facilitating parental control over the types of video games to which their children could
be exposed. o (p. 3)

California’s Law Would Chill Businesses from Engaging in Protected Speech:

1 AMalleable constitutional standards foster uncertainty; uncertainty adds risk; and risk
discourages innovation and production. Because even minor sanctions can chill
20



constitutionally protected speech, the boundaries of the First Amendment must remain
stable and clear.0 (p. 4)

T "Cal i forniabs video game | aw uUronteogagegin t ut i on

protected speech. 0 (p. 4)

Businesses Would Face Civil Penalties and Liability and May Choose To Leave the
Market:

T nAttempting to apply inherently vague and
face civil penaltiesupto $1,00 0 f or f ai ling to accurately a:
the O0deviant or morbid inter esdetermifietheni nor s,
prevailing community st andar riksbeifgseaond6of f ens
guessed by the government as to the application of those uncertain and vague criteria,
businesses might well choose to change video game content or leave the market
altogether. o (p. 4)

1T AiTo protect manufacturers and retailers fr
engage in a business that distributes speech, the Court must continue to apply strict
scrutinytocontenttb ased speech r-®strictions. 0 (pp.

California’s “Harmful to Children” Rationale Would Upend the First Amendment:

T ACal i for ni a6 sst Amendmednt wodd ingedt tremnehdeus URdertainty into
an area of heretofore settled constitutional law. Businesses have long understood that
06 s] peech that is neither obscene as to yo
proscription cannot be suppressed solely to protect the young from ideas or images that a
| egi sl ative body thinks unsuitable for the

T AaCali fornia would have the Court abandon t

mi nors6 standar d f or expresion Althdugh Galferreadierer e st r
argues for a First Amendmeinldntmax emp tail g o éf
nothing in the 6harmful to minorsdéd stand

governments from moving to prohibit other content they deem harmful, whether in video
games or other forms of media.o (A3 . 12

9 AFor the numerous American businesses that are directly or indirectly involved in the

media and entertainment industry@pl3Califo

California’s Proposed Exception to the First Amendment Would Stifle the Media Industry:

f A"For businesses that generat e, mar ket ,
reading of the First Amendment would create an environment of substantial uncertainty

that would chill free expression.o (p.
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T Al]BlJ]usinesses involved directly or indirec
vul nerable to the recognition of additiona
of the First Amendment. Under these circumstances, businesses would face powerful
incentives to minimize their legal exposure and steer away from content that others might
find off en%) ve. 0O (pp. 15
AUphol ding Californiabds video gameessi aw wou

of American mass media industries by blurring the boundary between constitutional and
unprotected expression. Businesses need predictable, limited, and well defined standards
of liability.o (p. 17)

AnUnder the | aw, b u s i toeanddistsbutionrfaceffifesdfor c hai n o f

failing to accurately assess a video gameb
deviant or morbid interests of minors, and what is patently offensive to prevailing

standards in the community regarding minors (among other statutory criteria). Cal. Civ.

Code A 1746(d)(1).0 (p. 18)

AFor example, businesses coul dLedos§tare t he qu
Warsmeet s the statutory definition of a o6vio
bearingthelike ness of actors in the Star Wars frart

piles of Lego bricks. o (p. 18)
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MICROSOFT CORPORATION:

Mi crosoftds mission is to enable individual
full potential by creting technology that transforms the way people work, play, and
communicate. Microsoft has long advanced that mission in the context of

video games by positioning itself at the forefront of techndlaggluding as an early innovator

in computer gaming, anahore recently by developing the popular Xbox and Xbox 360 video
game consoles. In addition to creating the technology that makes

gaming possible, Microsoft develops and publishes video games for bsindtswsoperating

system and the Xbox consoles.adigames released through Microsoft Game Studios include
some of the most successful games in history, such Hslihe

andAge of Empireseries. (p. 1)

Microsoft Is Concerned that Uncertainty Forces the Video Game Industry to Either Self-
Censor or Prophylactically Label Questionable Games as Violent and Shut Them Out of
Many Retail Channels:

T AMicrosoft is concerned that wuncertainty

forces video game developers, publishers, and distributors into either of two unacceptable
positions. They may engage in self-censorship to mitigate the risk of facing substantial
penaltiesd $1,000 per violation(i.,e, f or o6[ e] ach . . . 0 fgra me 6

S

r

i n

concluding incorrectly that a particular game need notbelabel ed as o6vi ol ent .

T AO0r they may prophylactically | abel any qu
those games out of retail channels unwilling to assume the $1,000- per-violation risk
associated with selling them. o (p. 2)

Vague Restrictions on Video Games Are Constitutionally Impermissible And Undermine
the Creative Process:

9 AThe California statuted like other attempts to restrict accesstoso-c al | ed O6vi ol ent
gamesdi s probl emati c because penecgsdardyguesesdt ¢ o mmc
[the | awds] meaning and differ as to its a

1 AAs this Court has recognized, such uncertainty is particularly unacceptable in regulating
expressive activity because it riouorisklofd &écr ea
chilling protected speech pending thedrawingo f f i ne di stincti ons®é b

9 fThe problems caused by vague laws governing speech are particularly pronounced in the
context of new media. New media are vulnerable to suppression through vague laws
because the newness of the medium invariably means those proscriptions have

T yet to be cabined by reliable enforcement

The California Law Could Impose Massive Liability:
23



9 fiThe statute imposes a $1,000 penalty for each violation, Cal. Civ. Code § 1746.3, and

6l e]lJ]ach violent video game that is importe

without the required labeling is a separate violation, id. 8 1746.2. Because a video game
publisher might sell multiple millions of copies of popular titlesd of which a considerable
number would be sold in California, the most populous stated it would face enormous

potenti al l'iability for erroneousderyheconcl u

California statute. o (p. 14)

1T A[ E] ven i fcorrebtlgdechneskollabelsa bameras violent, the costs of
litigation over the labeling requirement themselves could be substantiald particularly
because the requirement possibly may be enforced by private parties, see id8 1780(a), in
addi t angeni ttyo abt t or ney, county counsel,

To Avoid Liability, Game Publishers Could Self-Censor in Multiple Ways:

T ATo avoid this pot e mnouldise-censdrin atheiof tivotwyys: It
could encourage its developers to a
6 des e

Oviol ent pite its genuine beld.i

t
|t
f
1 AThe adverse effect on the creative process is obvious in the former example, but it is
equally pronounced in the | atter. | f

prohibition, like the labeling requirement, is enforceable by a $1,000-per-violation
penal ty. o (p. 15)

T AFaced with this potenti al l'iability,
been | abeled as o6violentd when they ¢
additional staff training) simply by selling other games. Indeed, even in the absence of a
statutory mandate, major retailers have declined to carry compact discs marked with an
anal ogous Oparent al advisoryo | abel f

1 AANd because the largest retailers are national in scope and may prefer to order their
inventory on a company-wide basis, there is a substantial risk that games labeled as

or

a

would trigger the California statuThieds

f
ou

or

P
pr

di

he p
er t
to t

u

e w
| d

b
0

o S C

Oviolent 6 miglhat ntad i osmwtl awett aofl er 6s st or es,

(p. 15)

The Vague Terms of the California Statute Force Video Game Developers, Publishers, and
Distributors To Guess About Its Scope:

1T PAl most every portion of the Californi

common intelligence must necessarily guess at [their] meaning and differ as to [their]
application. 060 (p. 16)
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M AThe word éminorsodé itself renders the Cal.i
refers to O0a devfimnorg 6obpmevhi i ngt estastard
suitable forminors 6 and games that Ol ackorsientifcous | it
value for minorse . Under California | aw, a O6minord
of age. 0 There are doubt | geroldsthatalee 0 g ame s
unsuitable for toddlers, but the statute does not state whichoft hese &émi nor sé i s
(p. 16)

T AaAs the Third Circuit recognized, O6[t] he t
to a younger minor is vastly differentd and encompasses a much greater universe of

speechdt han material that is harmful to a minc
17)
T AaSimilarly here, the California statute pr

publishers, and distributors regardingwhi ch age range of Ominorsé
in deciding whether to label their games. To avoid potential liability, they might be

9 forced to assume the statute meansanyé mi nor , 8 and t herefore thatl
6violentd even fytheestdumry definition enly tvith eedpectsoa t i s
toddl ers. o (p. 18)

California’s Law Will Stifle Creativity and Chill Free Expression:

1 AVagueness, even in a statute that imposes only labeling requirements and sales
restrictions to minors, stifles creativity. The California statute does so in the extreme, as it
repeatedly requires potential speakers to apply statutory terms that make little sense, or
admit of no clear definition, in the conte

T AThe r e smpretise doafting tamanlg be widespread chilling of protected
expression. Faced with massive potential liability for failing to label games that a court
mi ght | ater deem to be 6violent, & video ga
forcedeithert o al t er game content or to | abel as
the statutory line, which in turn reduces retail availability of the game. Such self-
censorship deprives society of the creative output of video game designers and removes
from would-be players of those gamesd adults and minors aliked a uniquely powerful
outl et for their-2%wn creativity.o (pp. 28

is Court has repeatedly recognized that

ATh
t he Obreathing spacé&bd aintd n dgpeernanemmayo tt d ad u rt \h
regul ate expression o6only with narrow spec
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AMERICAN CIVIL LIBERTIES UNION, THE NATIONAL COALITION AGAINST
CENSORSHIP & THE NATIONAL YOUTH RIGHTS ASSOCIATION:

The American Civil Liberties Unio(ACLU) is a nationwide, nonprofit, nonpartisan

organization with more than 500,000 members dedicated to protecting the fundamental rights
guaranteed by the Constitution and this natio
Against Censorship (NCAG an alliance of more than 50 national nprofit literary, artistic,

religious, educational, professional, labor, and civil liberties groups that are united in their
commitment to freedom of expression. The National Youth Rights Association (NYRA) is

youthled, nonprofit organization committed to defending the civil rights and liberties of young

people in the United States.

AThe violation of First Amendment rights| is e
the vast majority of parents do not need this statute (and may not want it) and that alternatives
exist that are far more effective for those parents who do want to block their children from
accessing viol-nt games. 0 (pp. 6

California’s Law Does Not Address Online Sales:

f fACalif orni a has written a statute that bans t
without expressly addressing on-line sales, which represent a large and growing share of
the market. Such online sales can take a variety of forms. For example, it is possible to
purchase a box version of the game and have it shipped to the buyer. It is also possible to
download the game electronically. And, increasingly, it is possible to play online without
the need to downl oad t he g¢ga messdfwhichmdthodwar e t
is used, however, it is not possible for the online seller or game host to know the age of
the online-6pbuyer. o (pp. 5

T aAlf the statute applies to online rghasl es, i
of adultsaswellas mi nor s, as this Court has found i

T AUnable to distinguish between adults and
liability only by ceasing all online sales. And, because it is not possible to determine the
location of someone downloading a game or playing it online, those offering
downloading or online game play must refuse service not only to all Californians,
regardless of age, but everyonet hr oughout the worl d. o (p. 6)

T Al f the statut e sdes downloadng andplayng, ten it iowildiyn | i n e
ineffective in achieving any government al
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f AUsing their computers, minors can and do
in numerous other ways. In addition, the statute does not prevent minors from accessing
violent video games at their neighbordos or

accessing violent images in other media. o

store saleb, theradore,itha California statute abridges First Amendment

[ N
ights without advancing the stateb6s asser

=
= N

The California Law Is Unworkable and Will Restrict Protected Speech:

1T AThe California statute is also unconstitu
games by reference to this Courtods definitio
and unworkabl e in practice. 0 (p. 7)

T ALi ke obscenity | aw, the statute requires t

game that can take up to 50 hours to play and has many different routes to the end (some
of which any given player may not ever pl a

ability to judge the game as a oOo6whole, 8 ho
California | aw requires?o (p. 7)
T AFinally, the statute treats all mi nors (p

widespread recognition that material may be entirely suitable for a 17 year old but not for

a child of five or 10 years old. If 17 year olds are deemed the appropriate reference point
(and there is no basis for that conclusion under the law), then it is doubtful that any

speech has value for an 18 year old but lacks value for a 17 year old, depriving the statute
of any practical application. o (p. 8)

1 A Co n v e rthe gpdech is judgedl by the standards applicable to a five year old, then
17 year olds will be deprived of speech to which they are constitutionally entitled. All of
these problems lead inevitably to the conclusion that, even on its own terms, the statute
wi || result in censorship that has no basi
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THE RUTHERFORD INSTITUTE BRIEF:

AThe Rutherford Institute has emerged as one
and human rights, litigatig in the courts and educating the public on a wide variety of issues

affecting individual freedom in the United St
AThe record calls into question whether |the S
enhance parent al authority or rather to wusjurp t
judgment for that of parents. Either way, Amicus believes that the actual, long-term effect of

the Act wil/l be to under mi ne par eparpodidg tor ol e s

ensure that minors will not play violent games unless their parents specifically consent (an
impossible undertaking), the State effectively gives the nod to parents to go to sleep at the
wheel. Surely, a nation of disengaged parents poses an even greater threat to our young people
than exposure to 25 ol ent games. 0 (pp. 24

The Court Should Reject the State’s Newly-Asserted Justification that the Act Supports
Parental Authority:

APetitioner6s Brief r e meranotengpargntal authdrigyas t he S
a primary justification for the Act. Howe
reveals that this was not one of the State

l

9 ARather than enhancing parental authority, it is far more likely that the Act will hinder
good parenting by fostering in parents a false sense of security. When it comes to
parenting, the Institute submits that government agencies and regulations are simply no
substitute for the watchful eyesofmo ms and d-8ds . 0 (pp. 2

f AOQur nation is wel/l on i ts w-axpandingofedebale ¢ 0o mi n
and state governments regulate more and more aspects of our daily life, each generation
of Americans in turn becomes conditioned to expect and depend upon a higher level of
government regulation. Amicussubmits that this is a dangerous trend, particularly where

the fundamental parent-c hi I d r el ati onship is involved. 0
T AThis case is not about wh e tabhedorchildren.As ot Vvi C
the Stateds brief points out, the rating

constitutes a clear acknowledgment that some games are absolutely inappropriate for

mi nor s é. Whsalout is vihether the Sdate ghould be permitted to intervene to

preclude minors from obtaining violent video games based on its own judgment

regarding the possible effects of the games on minors. Inasmuch as the State purports to

rely on research data pointing to a correlation between violent games and violent children

as its rationale for restricting minors from obtaining such games, the State is acting not as
28



a parentodés helper, but rat hermaksi nags sfuonmi nigt ¢

(p. 5)

ar ent s h a\heyneeadltolpreckude teir ehildterhnot only from butying
e

games, but from playing them at al

1T A"As our nationb6s parents ar ebasednlecisioesdhsti ngl vy

the state makes for their children, parents are likely to become oblivious to their

chil drenbds des p e ifashioned, persraldgarentiogr ThegAotevidl tend o | d

to lull even well-meaning parents into a false sense of securityd into believing that
parental supervision is unnecessary because there is no way minors can obtain the
of fensive games. 0 (p. 6)

T Aaln fact, t he -sopenasédiminors will avetanhpk dpporuoity to play
the games with or without the Act. These children need only find a single friend or
classmate whose parent or older sibling is willing to purchase the game on behalf of the
minors. With or without the Act, the exposure of children to violent content will turn on
the degree of parental involvement. But if the Act is upheld, many parents will have one

more excuse to disengage. Amicuss u bmi t s t hat what Americaods

state that parents,7)but parents who do.

If the Court Accepts the State’s Argument for the Extension of Ginsberg, It Will Create a
Chilling Effect on All Forms of Media:

T PAl t hough the Act restricts access to vi

arguments for the legal basis for doing so have implications beyond the instant context.
The Act thus threatens freedom of expression through books, movies, television shows,
and music. 0 (p. 8)

91 A [ hE $tate has, in the course of defending the Act, implicitly claimed the authority to
regulate other media. On appeal to the Ninth Circuit, the State claimed that although there
was not substantial evidence supporting regulating video games more strictly than other

0

ol e

f orms of medi a, 6t he Constitution all ows t

media violence has on children one phase at a timed 0 (p. 8)

T AEIl sewhere the State assethdsaicusptollems i t s
associated with children's exposure to extremely violent material one medium at a tines

A

edg

their har mful effeech s are established. 60

A

billr eadi |l y agree that the 0
expanded to movies, songs, and books. 80

T Aln fact, the California Senate Judiciary C
bill s proposed
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T alf the Act is upheld, then musicians, mov
their artistic expressioninorder t o avoi d potenti al restricti
The Cited Research Does Not Support the State
Preventing Harm to Minors:
T A[ T] he State has failed to produce tany psy
to establish a causal |l ink between using Vv
(p. 13)

California’s Law Cannot Pass Constitutional Muster Under a Strict Scrutiny Analysis
Because It Is Not the Least Restrictive Means of Achieving the State’s Interests:

1 AThe legislative history surrounding the passage of the Act reveals that the California
legislature did not adequately consider the effectiveness of existing measures to protect
children from inappropriate contentd or how it might enhance the effectiveness of those
measuresd before enacting this law that requires a relaxation of First Amendment
principles. o (p. 18)

T "nThe Court should view the Statebs decisio

particular suspicion where, as here, the State is asking the Court to adjust constitutional
standards in order to uphold the Act.

In Addition To Providing More Deference to the First Amendment, Four Practical
Advantages of the Existing System Counsel in Favor of Leaving Video Game Regulation to
the ESRB and Parents:

T AFirst, the ESRB uses concrete terms
limited than the vague terms that the Act employs. The ESRB system informs video
game purchases by two methods. 0 (p.

9 ASecond, the ESRB is committed to educating parents about the ratings system and
ensuring that they are equipped to use it effectively when making video game purchasing

0

t

1

(p

hat

9)

deci sions for their children. o (p. 20)

91 AThird, the new generation of video game consoles allows parents to utilize a password
system to control what types of video games their children can play without direct
parent al supervision. o (p. 22)
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T AFourt h, retailers are increasingly consi s
for purchasing violentvideog ames t hanks to pressure from t

(p. 23)

T "Rat her than rely on an argument for the e
should use the least restrictive means to achieve its interest by working with parents and
the ESRB to fortify the current regulatory system. The State should take advantage of the
ESRB6s proven willingness to work with sta
rating system. o0 (p. 24)
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THE CATO INSTITUTE:

The Cato Institute was establishedaaisonpartisan public policy research foundation dedicated

to advancing the principles of individual l i b
Center for Constitutional Studies was established in 1989 to help restore the principles of limited
constitutional government that are the foundation of liberty. (p. 1)

AiConcerns over violence in popular entertainment and its effect on minors have been present
for centuries. The appropriate response has always been industry self-regulation and parental
involvementd and that is true here as well. The current ratings system effectively affords

parents the ability to control their chif|l dren
' imitations on free expr es ddastbern poorGubstitutdfarr nli a 6 s
the voluntary system, and | i kel y-3oul d djo far

Recurring Controversies About Violence in Entertainment Demonstrate that Statutory
Prohibition Is Not Warranted:

1 #[F]or as long as there has been violence in popular entertainment, there has been

criticism that violent content is inapprop
T ASimilar concerns in the past were | argely
speech. In each instance, the controversial new medium was portrayed as petitioners

attempt to portray video games: as a uniqu

Video Game Violence Is Not Materially Different From Depictions in Previous Mediums:

T APetitioner stiacmuef twwiadea eggasrhea content i s
of graphic detail and realism contained in modern violent video games is without historic
parallel,d and the interactive nature of v
mediums depicting violenc e é . Such a claim strikes a fan

Judge Posneré Whilscriticseof cheap fiction andmowes and radio and
comics claimed that each of those new mediums presented a unique potential for harm,
theonlyrealdiffer ence i s the met hld8)d of depiction. 0O

1 fAAmicus curiaaloes not suggest that lawmakers are misguided in their efforts to
safeguard Californiads children. We merely
raised repeatedly in the past about new mediums, and the best response has invariably
been industry self-regulationd particularly self-regulation that affords parents the ability
to decide for themselves the amount of exposure to violence that is appropriate for their
children. o (p. 17)
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9 fA T Hezleral Trade Commission has echoed this view, repeatedly affirming its support

for Oprivate sector initiatives by industr

about violence in fil ms, musi c, and video

The MPAA Rating System Is Effective Because It Is Age-Based, Provides Specific Content
Information, and Is Widely Used and Enforced:

9 AThe most effective self-regulatory systems have been found to involve age-based
ratings, detailed content description, and vigorous retailer enforcement. Such systems
prevent minors from accessing mature content without parental consent while providing
parents with the information necessary to decide for themselves the amount of exposure
that is appropriate for their children. o

1 AThe video game industry already has such a system, one that incorporates the most

effective attributes of-regulatbryenechaaismsvehilet ai n me n

avoiding those elements that can limit their impact. Respected sources (including the

Federal Tr ade Commi ssion) have called the video

enforcement regime the most effective industry self-regulation in the entertainment field
today, and it is one that is continually

1 fiThe ESRB rating system incorporates the most effective attributes of the MPAA ratings
while improving on that system by furnishing additional information and stronger
enforcement mechanisms. The ESRB system also avoids some of the elements that have
limited the impact of the music and television ratings systems. The result is a system

about which the FTC has recently observed,

electronic game industry continues to have the strongestself-r e gul at ory code.

T AThe FTC has rseasusantbng patemtsiadout the gitility af ESRB ratings.

Sixty percent of parents familiar with the
informing them about the | evel of violence

60somewhat 6t hs aB S RHE ireadt-3dnigs . 0 (pp. 33

T Alt is evident that the video game industr
mi nor sé6 exposure to depictions of violence

comprehensive, effective, and responsive parental guidance system in the entertainment
field todayée. Concerns over Vviolence 1in
have been present for centuries. The appropriate response has always been industry self-
regulation and parental involvementd and that is true here as well. The current ratings
system effectively affords parents the abi
viol ence while avoiding unwarranted | i mi
legislation would at best be a poor substitute for the voluntary system, and likely would
do far more harnB9)t han good. 0 (pp. 38
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FIRST AMENDMENT LAWYERS ASSOCIATION BRIEF:

First Amendment Lawyer s -phofitassaciatiantwhasemeiieSApL A 0 )
predominately consists of attorneys whosacpce emphasizes the defense of First Amendment
rights, and related liberties. (p. 1)

ANever in First Amendment jurisprudence |has
regulation on expressive material, and all of the Circuit Court decisions interpreting violent
video game regulations agree that no exception may be constitutionally made for interactive
medi a. 0 (p. 4)

California’s Law Is Paternalistic and Would Leave Minors IlI-Equipped to Function as
Adults:

T AThe subj ect vasivethroughout hastoricat literatare 1 pneluding stories
written for childrené. Any paternalistic
exposure to concepts involving violence, whether in video games or other forms of

media, will leave themillle qui pped t o function in the mode

T aAUlti mately, parents retain the primary

t heir children. This Cour't should not cond

parental responsibilities by imposing government-mandated restrictions on the
di ssemination of interactive media invol

The Court Should Reject the State’s Invitation To Extend the Ginsberg Analysis to Violent
Material:

1 fAViolent speech can only be regulated if it falls within the category of speech designed to
incite violenceé. The test for deter mini
incitement to violence was set forth in Brandenburg v. Ohid95 U.S. 444, 447 (1969),
which permits the statestor egul at e only that speech whi
producing i mminent | awless action that i
16)

T AaThis Court struggled for decades with t
regulating obscene materials before settling on the Miller Test. It should resist
Petitionersé invitation to unleash a new
the violent content of movies, magazines,

1 fA L e avierihgvagarges geherated by the non-defined terms in 81746 seeking to

describe a Oviolent video game, 0 the gener
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should be flatly discarded as creating an impermissible conflict with cherished First
Amendmentr i ght s. 0O (p. 19)

The Challenged Statute Constitutes an Attempt To Supplant the Role of Parents — Who
Have the Primary Obligation To Rear Their Children — By Controlling the Content of
Media Purchased and Consumed by Minors:

1 A[l]nstead of supporting the child-rearing role of parents, the statute supplantghat role,
by forcibly substituting the decision of t

9 AThe statute therefore creates a circumstance where the government, not the parent,
makes the decision whether a minor can access specified types of expression. Such
governmental paternalism is inconsistent with both the free expression rights of minors
and the rights of adults to make the primary decisions with regard to the custody, care,
andnurtureof t heir c¢ch2l) dren. o (pp. 20

1 AParents should be supported in their decision to expose their children to a wide range of
topics and issues to prepare them for adul

1 AFALA vigorously asserts that the challenged statute is patently unconstitutional, and
cannot survive strict scrutiny given its attempt to strip video game media of its
constitutional protection based solely on

The Use of “Prevailing Standards in the Community” as a Basis for Triggering
Applicability of the Law Renders It Overbroad, and Imposes a Substantial Chilling
Effect on the Distribution of Video Games:

T AThe statutebs reliance on the O6prevailing
defining the video games covered by the law constitutes an independent basis for
invalidation. The inconsistent decisions regarding the geographic scope of the relevant
6communityd in obscenity cases illustrates
concept to regulate an entirely new categoryof depi ct i ons, i . e-7), Vviolenc

Online Game Retailers Are Unable to Geographically Select the Communities in Which
Their Games Are Available for Sale and Download:

T AEven if online video game retailers could
standard pertaining to violence, based on geographic location, they could not select their
intended recipients in such a way so as to control distribution of their product by such
|l ocation. o (p. 33)

1 AOnline distributors of video game content throughout the United States, and throughout
the world, will be unable to deduce the potentially conflicting community standards
relating to the level of violence that is acceptable for viewing by minors i to the extent
such standards can be said to exist.o (p.
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BLIZZARD, INC BRIEF:

Activision Blizzard, Inc. is a Californthased video game publisher whose game portfolio
includes bestsellers such as the record shatteringgigsson shooters in theall of Dutyseries;
the Guitar Herofranchise; action sportstles including champion

skat eboar de MonyHawky RIDHEadvdntare games utilizing cordbmok and
motionpicture licensed characters and plots includdpyderMan: Friend or Foe X-Men
Origins: Wolvering andJames Bond: Quantum of Solatamily entertainment titles such as
Shrek Forever Afterand massively multiplayer online refgaying games such a§orld of
Warcraftand StarCraft

AiFrom the clear age rating to the numerous content descriptors to a detailed rating summary,
t he ES RBd%stem ansauresithat parents who are considering whether to allow their
children to play Modern Warfare 2 have all of the information they need to make an informed

decisi on. By contrast, Californiads gdnksatt
retail does not empower parents to guide

parents the information they need to make educated decisions about which games they should
allow their children to play. o (p. 33)

0T
=5 =

Our Company and Industry Are an Engine for Economic Growth and an Employer that
Provides Thousands of Jobs for Artists and Innovators:

91 AActivision Blizzard and its subsidiaries employ thousands of creative and skilled artists
and innovators i writers, animators, visual designers, software architects, programmers,
actors, set designers, sound and lighting technicians, and other professionals i in the

United States and abroad, including wel/l

products are unique, with audio and visual elements, richness, and complexity often far in
excess of comparable offerings from competing entertainment fields such as books, films,
and music. 0 (p. 1)

T AThe companybés growth from $40 millli
in 2010 speaks volumes for the popularity of its products among millions of its
consumer s. O (p. 2)

T AThe entertainment software industry
especially in California, and has contributed billions of dollars to national gross domestic
product during the recent recession. It remains the most economically successful
American cultural export in the Far East and is emerging as the future of popular culture
worl dwi de. 0 (p. 2)
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Our Games Could Be Subject to the California Law:

T ASome of the games that Activision Bliz
restrictions, labeling requirements, and attendant sanctions provided in California Civil
Code 881746-1 746 . 5. 0 (p. 3)

1T AFor exampl e, t he c oimtpllamentofthey Cdll bf Dutysetieg a s e
Call of Duty: Black Opson November 9, 2010. This is a firstperson shooter game in
which players assume the identities of American operatives involved in covert activities
during the Cold War. The scenario of this game is similar to those found in many movies
and books written in the past 40 years. Evil Nazi scientists controlled by mad men of the
military elite prepare for world domination. It is up to the brave American elite soldiers to
save the world from destruction. The game features realistic scenes of combat operations,
not unlike those found in a typical Ramboor James Bondiilm, a Tom Clancy novel, or
even a prime-time television series such as 24 or Alias. 0 (p. 3)

The Voluntary ESRB System Is Effective:

T A[ T] heristing ES®B rating and enforcement scheme effectively empowers parents
to make informed decisions regarding the games their children play, the California statute
T which flatly prohibits the sale to minors of games that meet the statutory definition
does not materially advance that interest beyond what the ESRB system already
provides. 0 (p. 4)

California’s Law Is Not the Least Restrictive Means:

Zar

t he

T ACali fornia could have lasdclhapdnceudagimgory number

conducting advertising campaigns designed to ensure even higher rates of parental
understanding of, and r eliitha arecessregirictive t h e
t han Californiads outright ban on sales
provision s . 0 (p. b5)

The ESRB’s Rating System Was Designed To Meet Congressional Concerns Identical To
Those that Prompted Passage of California’s Statute and Already Has a Thorough Process
for Rating Games:

1 AVideo games are rated by the ESRB beforethey are released to the public. Typically, a
publisher will begin the process of obtaining an ESRB rating while a game still is in the
final stages of development. o (p. 12)

ESR
t o

T APublishers must submit to the ESRB respon

game, often supplementing those responses with lyric sheets, scripts, etc. The responses
must affirmatively disclose Opertinent
include any material that could bear upon the rating and content descriptors assigned to

the game, including the most extreme examples of sexual content, violence, language,
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al cohol and tobacco use, as wel | as conten

setting, storyline, and game objectives. Publishers must also submit a DVD that captures
all oOopertinent content. 60 (p. 12)

T "These materials are first assessed by ESR

accurate. Once that is confirmed, they are reviewed by at least three raters, who are
employed by the ESRB as full-time staff and who have prior experience with children.
The ESRB protects the anonymity of these raters, who must remain free from ties to

individuals or companies involved in the

The ESRB System Is Well Enforced:

T AFor e x &Bsaff @ay-tesEg&nes after they have been released to the public, in
order to confirm that the publisherds di
process was accurate and complete. If the ESRB determines that a publisher failed to
make complete disclosure it can initiate an enforcement proceeding, which can result in
revocation of the original rating, the imposition of monetary sanctions, and the ordering
of corrective actions. The ESRB has utilized all of these potential sanctions, and on more
than one occasion has ordered a game publisher to re-label all unsold inventory, including

SC

inventory that has already shipped to reta

The ESRB Has Good Partnerships with Major Retailers:

T AThe ESRB, through tEhRCOE)S RaB sRoe tpaa rlt nCeorusn cwilt

to help ensure that they support the rating system by informing their customers about

ESRB ratings and refusing to sell or rent M-rated games to customers under 17 without

parental permission.14 Ma ny o f t ldrgest andanbsi indluerdia retailers are

members of the ERC, including Best Buy, Blockbuster Video, GameStop, Sears/Kmart,
Target, and Walmart, representing 80% of

The ESRB And Its Retail Partners Effectively Prevent Unaccompanied Minors from
Purchasing Violent Video Games:

T "PAs expl ained bel ow, however, t he ESRBOS
commit to prohibiting the sale of M-rated games to minors, is a less restrictive and more
effective alternative to the speech restriction California seeks to impose. It is exceedingly
difficult for minors under the age of 17 to buy M-rated video games at the vast majority
of game retailers unless accompanied by an adult. And it is virtually impossible for
anymei minors or adults i to buy AO-rated or unrated video games at brick-and-mortar
retailers because (1) most such retailers i who are the only retailers covered by the
California statute 1 refuse to carry AO-rated or unrated games, and (2) even more
importantly, console manufacturers (i.e., Microsoft, Nintendo, and Sony) will not allow

a

p a

unrated or AO-rated games for their game systems to be published forretaild i st r i but i or

(pp. 20-21)
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Parents Are Aware of ESRB Ratings, Understand and Trust the ESRB’s System, and
Consistently Use It To Inform Their Purchasing Decisions:

1T "nAfter the ESRB discovered an Gumandlhefthor i zed
Auto: San Andreashe ESRB quickly determined that this third-party modification
allowed accesstogame code that had beeniepnbtocked out ¢
intended to be playable by purchasers of the game). Although ESRB submission policies

at the time did not specifically reference
revokedthegame 6 s M rating and assigned the game
$24.5 million recall when retailers pulled

T AThe ESRB then clarified its content di scl
publishers to disclose in their submission materials any pertinent content contained on the
game disc, whether or not such content was intended to be playable. Publishers who fail
to do so can now be subject to fines of up to one million dollars in addition to corrective
actions, i ncluding but not | 2Mi ted to product |
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VINDICIA, INC. BRIEF:

Belmont, California based Vindicia, Indevelops and offers on demand strategic billing
solutions for online merchants. Mbutey of Vindi
entertainment products and content, including video games. The California law substantially
impacts Vindicia, its customers, and the consurtierg serve online using computers and

portable device platforms, by creating uncertairggarding the lgal status of video game

expression.(p. 1)

AThe Stateds approach is unconstitutionally v
game creators and retailers that could be avoided through the use of less restrictive regulatory
mechanisms. Failing to take into account the myriad distribution platforms and sales methods
in the gaming industry, the Act disrupts significant popular methods of marketing and

consuming video game content, chilling the speech of game producers and players, preventing
expressiv e creativity and restricting ad23)lt agccess

Video Games Are Primarily and Pervasively Enjoyed by Adults, Largely Online:

1 AAccording to the Pew Internet & American Life Project, over half of all American adults
play video games, and one in five adults plays video gamesonadailyb asi s . 0 (p. 7

9 ASecond only to social networks, Internet gaming surpasses even the amount of time
people spend emailingé. Conservative esti
player s in the hundreds of millions. o (p. 9)

1 ASeveral options are available for players to game online. Proprietary gaming websites
offer paid subscriptions for online gaming, pay-as-you-go plans (known as
Omi crotransactionso6) ,ntan(dk favwoep laomyl @ froee @ | ay
6freemi umd) . The freemium model i n partic
and business model, giving players free access to basic gameplay, while charging a fee to
extend gameplay; to access premium or additional features; or to obtain virtual currency,
tokens, or goods to-l®@&nhance game play. o (

1 AWhile historically, the only way to purchase video games was to buy individual
software, or Oboxedbé video games, fhasr comp
made the video game purchase experience quite varied. Games are increasingly
distributed and sold through the Internet and allow players to access purchased games
either by one-time computer download or directly online through proprietary websites.
Video games are also increasingly purchased and downloaded via mobile phone
applications. 0 (p. 8)
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The Application of California’s Law to Online Gaming Is Vague and Particularly
Harmful:

T

fiThe Act fails to take into account the vast array of distribution platforms in which video

games are sold. The Act states simply, O0A
has been | abeled as a violent video game t
AThis | egislation is crafted tokeanpply to a

mention of how this regulation would be applied to varying digital platforms and
distribution, e.g, video game home consoles, smartphone applications and Internet
gaming si tls. o0 (pp. 10

AThe Act does not ac c oahmplatfor,mamelythbwesalesiaf,i qu e f
access to, and use of video games on each of these platforms differs, nor does the Act
evaluate how its application will disparat

A S u c h-siz-fitpahl egulatory approach to vastly different media is fraught with
probl ems, both practical and constitutiona
ways in which people enjoy video games is impermissibly vague because the primary
forum for gaming 7 the Internet i is not adequatelycont e mp | at ed by t he Act

AThe same problems doom the California | aw
is clear that a seller should not sell the game without proof that the person is not a
mi nor . 0 (p. 12)

AThe Act providesonlyonee x ampl e of adequate age verific
productionofadr i ver 6s | i cense or other identifica
Forces. 0 (p. 13)

ARequiring proof in the form-iwud a driveros
identification, as the Act suggests, might be a relatively straightforward process for in-
person game purchases. However, it is logistically impossible with online transactions,
and the |l aw is silent as to acceptable al't

A On | i 4veeficaian eequirements would be particularly destructive of the freemium
business model. Under the freemium model, consumers are able to sample a wide array
of interactive games, reserving the choice to pay only for those games in which they wish
to become more deeply involved. And to sustain the economic viability of the games,
developers are able to effectively market the game to a wider array of people who might
be willing to pay for its premium content, but would never do so if required to pay up-
frontto samplethe game . 0 (p. 14)

AThe key to freemium, h owe v e ragcessiblstot hat t he
sample. Most adults will not provide personally-identifying information, and especially
not a credit card number, to casually sample something that is supposedly free.
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Freemi umbés viability depends on making a ¢c
content, which is defeated if the game developer must request payment information at the
game sl eevnetlr yff ree st age. O (p. 15)

1T AMor eover , Iisetting, ihieunclear aevehanpoiat the seller is considered to
have made a 6sale6 for purposes of applyin
difficult. And it is unclear how far the responsibility for compliance extends. Is a retail
seller solely responsible for ensuring compliance, or does the Act extend to online game
distributors and, possibly, companies such as Vindicia, that engage in billing for online

sal es?0 (p. 15)

1 "To avoid Il egal Iliability in medt¢companiecace of t
would opt to overcomply, either by requiring upfront age verification, regardless of the
videodbs content, or by not offering the <co

adult speech would be deterred. Consequently, the age-verification provisions overly
restrict speech in their failure to account for various business models and accessibility
options involved in online video game pl ay

The Age Verification Requirement Is Unconstitutionally Vague:

1 fAmongthe manyflawspr esent i n the California statut e
requirement by sellers prior to makingasaleofso-c al | ed &évi ol ent vi deo
interpretive challenges. This age verification clause, and its catch-all affirmative defense
forsellerswho O6reasonablyd rely upon evidence th
unconstitutionally vague. In a predominantly Internet-based market, age verification can
only be accomplished by requesting players to declare their age or provide personally-
identifyfing i nf or ma3i on. o (pp. 2

T Al Rl equiring proof of age through verifica
substantially interferes with and limits legitimate adult expression. In particular, such
schemes jeopardize themonbueiasesgl|l mogebpbubht
game content, in which games are initially free to play, but charge a premium to those
consumers who wish to engage the game at a
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THE PROGRESS & FREEDOM FOUNDATION & THE ELECTRONIC FRONTIER
FOUNDATION:

The Progress & Freedom Foundation (PFF) is a maxkitnted norprofit think tank that
studies the digital revolution and its implications for public policy. The Electronic Frontier
Foundation (EFF) is a membaupported, notprofit legal foundatio that litigates to protect
free speech and privacy rights in the digital world.

f AWhatever the stateds interest, parents to
control their childrends videogame consump
Government can help build awareness of parental control tools and methods, and punish
deception, but there is no Constitutional justification for restricting this new and evolving
form of speech. 0O (p. 2)

T AThe | aboratory r es e itstedislativarfindmdsi tovhichkCal i f or n
California now asks this Court to defer i does not support harm to any compelling state
interest. o (p. 3)

California Has Not Demonstrated Harm:

T AResearch t hatkncdwans scihfiiledsr et nhoddawsilal e ®rg@tmie e 6 <
oOviolentd is of -wobidusonekewmwanaboud weale
T AaCal i forni a h a sknownempiricaksacial gcieneetreseaich, makihgltwo

dangerous errors. First, California incorrectly equates laborator y f i ndi ngs of 6 a
feelingsand behaviord d ef i ni ng &évi ol en tthétmaprdyobr oadl y as

videogames, not to mention popular media. Second, California incorrectly views any

statistically significant relationship between violent videogame play and aggression i

whether small or large, correlative or causal i as compelling evidence that videogames

are injurious, damaging, or otherwise detr

T AGi ven t he obvi ou sviolene aedeancle s showmd anytlitkkéo me di a
actual harm to children, California also relies on neurological studies finding some

reduction of neur al activity in the brainé
videogames. This reliance is misplaced because these effects are not harmful; rather, the
brain may simply become more efficient: 0]
deficit i mplies that fewer neurons are nec
suggest that such neural efficiency is associated with the expertise of highly trained
athletes, dancers, and musicians. 0 (p. 35
T AWhatever | ab experiments suggest, evidenc
violence and real-world violence simply does not appearinreallwo r | d dat a. The

research reports show that violent crime rates have fallen steadily over the past two
decades and that the juvenile crime rate has fallen 36% since 1995 (and the juvenile
murder rate has plummeted by 62%) i even as videogame consumption has exploded:
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youth exposure to just about all forms of media is up. The amount of time they spent

with videogames rose from an estimated 26
37)

AThi svorrdal evi dence makes the Stateds cl aim
highly dubious: no positive statistical correlation between gaming and real-work acts of
vi olence or aggression has been proven. o
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NATIONAL ASSOCIATION OF BROADCASTERS:

The

National Associ at i on -poofi, inBorporata assodation ofs ( A NA

radio and television stations and broadcast networks that serves and represents the American
broadcast industry.

T

fiThe video game industry, like the television industry, has adopted a voluntary and

widely used rating system for video games, supported by technology that allows parents

t o | i mi dccesaito ganied bhsetl Gnghe ratings. The California regulatory scheme

simply ignores this less restrictive approach to achieving its putative goal of child

protection. In so doing, it runs roughshod over the First Amendment rights of content
producers, retaileBs, and consumers. O (pp

fAThe television industry, like the video game industry, has established a voluntary system

for rating its programming. The rating system uses age based ratings (similar to the

motion picture ratings), and also provides specific information about the content of
television programs. This system, adopted
FCC and many prominent) advocacy groups. o

AThe rating systems and blocking technologies provide an effective solution to limiting
youthe x posure to violent media content. o (p.
AiThe more constitutionally appropriate role for government is to continue promoting
technological tools that assistpare nt s i n monitoring their chil

The History of Government Efforts To Regulate Violence on Television Supports the
Conclusion that California’s Law Violates the First Amendment:

T

Al n the broadcast c othassteuggled for tetades td developa a | gov
vidbledef i ni ti on of oOviolencebdé on television.
CommunicationsCo mmi ssi on (6FCCé)leacondcduwyatied a nmwl tod
programming on television and its effect on children. The FCC concluded that defining

violence in a way that would provide clear notice to those being regulated would be

6chall enging,® and referred the iIissue back

(p.7)

fAThe federal government also has tried for decades without success to establish the

existence of a causal link between depictions of violence on television and actual harm to

children. Although Congress and the FCC have repeatedly studied the issue, they have

failed to establish that violentt el evi si on content produces Vyo
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Decades of Examining Violence on Television Have Failed To Produce a Satisfactory
Definition of “Violence”:

T

fAiThe First Amendment requires that laws restricting speech provide regulated parties
wit h reasamable opportunity to know what is prohibited, so that [they] may act
accordingly. 60 (p. 8)

AMore recent examinations of violence on t
approach to defining violence is overly si
AAfter receiving comments on whether or ho
FCC found itself wunable to propose a defin
or even suggesting a definition, the FCC c
defi ni ti on would be challenging, 6 and expres
position than the FCC to undertake the def
ARefl ecting these definitional 6chall enges
makes no serious effort to identify and define the objective characteristics of content that

is unacceptably o6violent. 60 (p. 13)

ADecades of government attempts to study a
demonstrate that there is no significant agreement on a workable definition of violent

content, and any definition is even less likely to provide notice to those being regulated

than the ter mStewnswel  ppr dwi)ded i n

Decades of Government Study Have Failed To Establish a Causal Connection Between
Violence in the Media and Actual Harm to Youth:

T

AThe subject of violent content in televis
from the beginning of television broadcasting. Each time public attention has focused on

the media, regulators have studied the issue in an attempt to establish that media violence

produces real world harm. This pattern, repeated over a period of decades, has failed to

establish that violence in the media is causally connected to antisocial behavior or youth
aggression. o (p. 15)

Aln the wake of the Columbine shootings in
whether television violence is causally linked to aggressive behavior. Signorielli, supra
at 90. The Surgeon Gener pou@to telviBidh Liolence por t ¢
might at most cause a short-term increase in aggressive behavior among some children,
but that it has little or norole in causingreal-l i f e vi ol €l%ce. O (pp. 18

Aln sum, the 2007 F@@ntd&teo ogdvearsnmerdtydd heem
failed attempts to establish a causal relationship between television violence and youth

behavior. Decades of study of violence on television have not established adequate

empirical support for a pg26-2ler nment speech
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T AThe evidence that virwolrdndt vviiod eson cgea mess sc am

Blocking Technologies Provide an Effective Solution to Concerns About Violent Television
Programming:

1 f[T]echnology that can limit youth access to violent media has proven to be effective.
The development and implementation of blocking technology in the broadcast industry is

a model for a Ol east restrictive meansd of
without unduly restricting speech. Especially in light of the impossibility of defining
oviolentdé media content in an objective, p
the government should continue its constitutionally appropriate role in developing and
promoting technological toolst o assi st parents in monitorin

media. 030) (pp. 28
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CONSUMER ELECTRONIC RETAILERS COALITION, RETAIL INDUSTRY
LEADERS ASSOCIATION, AND STATE RETAILER FEDERATIONS:

Consumer Electronics Ret a-fortpefitgubliCmlecy i ti on (ACE
organization that includes major specialist and general retailers of consumer electronics
products, and retailer associations. Ret ail
represents 600 member companies that include the largddaatest growing companies in the

retail industry, and account for more than $1.5 trillion in annual sales. Amici state retailer
federations include the Arkansas Grocers and Retail Merchants Association, California

Retailers Association, Colorado Ret&@ibuncil, lllinois Retail Merchants Association, lowa

Retail Federation, Louisiana Retailers Association, Maine Merchants Association, Maryland
Retailers Association, Minnesota Retailers Association, Nebraska Retail Federation, North
Carolina Retail Merchats Association, Ohio Council of Retail Merchants, Retailers Association

of Massachusetts, South Carolina Retail Association, Texas Retailers Association, Utah Retail
Merchants Association, Virginia Retail Merchants Association, and Washington Retail

Assocation. These nefior-profit trade associations represent the interests of the retail

community before local, state, and federal government. Membersarhibierre among the

largest and smallest sellers of entertainment products, including electroec gaimes.

Collectively, these companies operate tens of thousands of physical locations, and reach

consumers online through many of the | argest
ABl unt | egislative instrument secCalifohialkwnrae ajit s of
influence retailersdé decisions to not carry t
choice to that which is fit for childrenl.o (

Retailers Provide Effective Less Restrictive Alternatives by Voluntarily Restricting Sales to
Minors and Helping Parents Supervise Minors’ Access to Mature Video Games:

1 "nRetailers play a vital role in promoting
provide creators and the public with efficient access to a vast market for works that
implicate First Amendment rights T books, DVDs, music, and video games. Second
perhaps only to public libraries, retailers open the gateway for consumers to discover,
acquire, and experience content th(@6) educa

T AVideo games i mplicate First Amendment rig
digital video games marketed by retailers have a social networking component that
enables multiple players to communicate directly with each other from physically remote
locations. Game consoles such as the Microsoft X-Box or the Sony PlayStation connect
to the internet so that games can be played with friends across the city, the country, or the
worl d. And, players can 06 c h aretéconmedted gamet h e s e
consol es. o (p. 7)
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T

fiMembers of the amici participate in the ESRB Retail Council, and subscribe to a

voluntary code of conduct that incorporates these and other commitments concerning

disclosure, information, sales restrictions, and compliance. Video game retailers,

including members of the amici, began implementing these policies as early as 2000, and

have made i mpressive progress over the | as

AMembers of the ESRB Retail Couwmcialuds ealsmi t
which show, as of May 2010, greater than 80 percent aggregate industry compliance with

both in-store signage and sales policy enforcement. The most recent Federal Trade

Commission report similarly confirms that retailers (including members of the amici)

have i mplemented Orobustédé systems to restr
strongly enforcing age restrictionson the saleof M-r at ed g a melg). 60 (pp-

ACourts recognize that such voldssuesirictve y r et a
alternatives to the broad content-based regulations proposed by California and other
states. 0 (p. 12)

Laws Such as the California Statute, Based on VVague, Subjective, Localized Standards, Do
Not Comport With the Realities of National Retail Businesses:

l

fiNationwide retail commerce thrives in a legislative and regulatory environment that is

uniform and certain. Laws such as the California statute disrupt this flow, making it

impossible for retailers to implement these laws in ways that promote First Amendment

values for adults as well as children; and, ironically, resulting in less predictable or
effective enforcement for parents and reta

Strict Scrutiny Should Continue to Apply to Content-Based Restrictions that Implicate
First Amendment Rights:

T "nRetail ers must remain free to exercise th

books and games to carry for their respective customer bases, and let customers vote with
their wallets. Some retailers choose not to carry mature content, including mature and
adult video games, or CDs with parental ad
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AMERICAN BOOKSELLERS FOUNDATION FOR FREE EXPRESSION,
ASSOCIATION OF AMERICAN PUBLISHERS, FREEDOM TO READ FOUNDATION,
NATIONAL ASSOCIATION OF RECORDING MERCHANDISERS, RECORDING
INDUSTRY ASSOCIATION OF AMERICA, AMUSEMENT & MUSIC OPERATORS
ASSOCIATION, ASSOCIATION OF NATIONAL ADVERTISERS, PEN CENTER USA,
AND THE RECORDING ACADEMY BRIEF:

A mi amerabers write, create, publish, produce, distribséd, advertise in, and manufacture
books, magazines, videos, sound recordings, motion pictures, interactive games, and printed
materials of all types, including materials that are scholarly, literary, artistic, scientific, and
entertaining. Libraries ard librarians represented bgmicusFreedom to Read Foundation

provide such materials to the publi@micihave a significant interest in preventing the

imposition of unconstitutional governmental limitations on the content of their First Amendment
proteced materials. (pp.-2)

Ai0ne of the lessons learned by children who are fortunate enough to grow up in a free society
is that books, magazines, newspapers, movies, television programs, video games, and other

forms of expressioprdvahobéne€dl dsocnetbadls aeapf
speech rights of minors by creating a new category of unprotected speech in a misguided effort
to protect them cannot be squared with the Fi

Violence Has Long Been a Part of Our Civilization and Its Art and Literature:

1 AAccording First Amendment protection to textual descriptions and visual depictions of
violence recognizes the fact that such descriptions and depictions, both fictional and real,
have always beenapartofourcivi | i zati onds art, history, an
and for adults. 0 (p. 4)

r mi nors have | o
e

e g been exposed to gr
d and Shakespear S

n
0 pl ays, 4dps4) wel | as
T AAll viewers of broadcast and cable news,

exposed to violent images in greater measure than previously. An entire nation, including

minors, watched the horror of 9/11, and continues to view images from the wars in Iraq

and Afghanistan. o (p. 4)

Minors’ Exposure to Violence Is Nothing New:

n short, the exposure of minors to Vvisua
iolence is ne&lhing new. o0 (pp. 4
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California Appears To Concede Their Law Would Be Unconstitutional If Applied to Other
Media:

T ACali fornia appears to concede that the | a
media. The First Amendment does not permit such distinctions. The proposed new First
Amendment exceptions would open a large hole in the First Amendment. They should be
rejectedeéeo (p. 6)

There Are No Exceptions to First Amendment Protection for Depictions or Descriptions of
Violence:

1 Cal i forni a odcandtheresisnoned parnatsng thelreguiation or
rohi [ [ n

[
0 of First Amendment materials b

— -

f
b

T I

Depictions and Descriptions of Violence Have Always Been Part of Qur Civilization’s Art
and Expressions:

9 ATo be insulated from depictions and descriptions of violence, one would have to be
insul ated from the great works of religion

1T AThe Bible could be regarded as one of the
darker side of human emotion as well as the positive . 0 (p. 12)

1 A T Hliad, like all effective accounts of war, reeks with blood, death and mutilation.
Homer describes how 6Menel aus hacked Pisan
nose, and bone cracked, blood sprayed and both eyes dropped at his feet to mix in the
dust he curl ed and crashed, 6 and how O6Little
l i mp neck and with one good heave sent it
tumbl i ng i n t heAganerdn degcribes how Ateus madethis brother
Thyestes 6a feast of his own childrenés
hands into small pieces, scatters them o
playwrights dramatized street violence, social disorder, milit ar y conf |l i ct an
i nhumane horrible Mubl eateoperovbadebembod
work, Macbethd r i ps wi th bl ood, and Titus
of a bloody -BBeriod. o (pp-. 12

1 A[C]inema has been filled with violence since its inception. In 1893, the Edison Company
produced a film entitled 6The-aagnelatiti on of
minute film that depicts Mary being beheaded and her head rolling off. Another early
film, OTdien GRemlbherTy, 6 ends wshdotbrbemgasnedr i ki ng
into the camera. o (p. 14)

1 fEven works directed at children, such as classic fairy tales, are extremely violent.
OHansel and Gretel, 6 oOLittle Reg Reautnyo Ha
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replete with violence. The witch is burnt alive. The grandmother is devoured by the wolf.
Sl eeping Beauty was poisoned. o (p. 15)

iMany popular childrenb6s cartoons are viole
physically attacking each other. Superman and Spiderman deal violently with their foes.
Yosemite Sam is a gunslinger with a OHare
Slapstick films, from the Marx Brothers to the Three Stooges, highlight physical

violence. 0 (p. 16)

A \eo games may be new, but there is nothing new about the depiction and description

of violence in works of I|literature and art

California’s Proposed Exceptions Are Content-Based, Subjective, and Antithetical to the
First Amendment:

T

AThroughout the years, arguments have been made that comics, television shows,

television news, serious literature and movies harm the development of children. Under

this proposed exception, a |teagyobtlesat ur e cou
mediad without reference to the First Amendmentd solely on a determination that the

content of that medium harms the ethical or moral development of children. For all

practical purposes, this exception would deprive children of their First Amendment

ri ght s .-18) (pp. 17

fiOne of the lessons learned by children who are fortunate enough to grow up in a free

society is that books, magazines, newspapers, movies, television programs, video games,

and other forms of etxaplr easpspiroonv adlo. 6n o tB yn eceodn t
grow up in repressive societies, in which only government-approved publications are

permitted, well understand that the availability of such works connotes such approval.

Cal i forni ads ef -fpeechtights obmirorelly traatsigoanew tategery f r e e

of unprotected speech in a misguided effort to protect them cannot be squared with the

First Amendment . O (p. 22)

Fear of New Technology Can Not Be Allowed To Diminish Constitutional Rights:

T

fln the twentieth and twenty-first centuries, technological change has repeatedly
revolutionized entertainment media and communications, as well as the storage, retrieval,
and distribution of information. Each of these technological advancesd movies,
television, the Internet, and now handheld, interactive electronic video gamesd has
brought with it the fear that the new technology would corrupt the young. But there is no
reason to permit fear of novel technologies to diminish fundamental constitutional rights
suchasthe First Amend/nent . o (pp. 26
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INTERNATIONAL GAME DEVELOPERS ASSOCIATION AND ACADEMY OF
INTERACTIVE ARTS AND SCIENCES BRIEF:

The I nternational Game Developers Associati on
serving 12,000 active membergioé game industry. The Academy of Interactive Arts &
Sciences (AAIl AS0) is a nonprofit organization

programmers, engineers, artists, designers, animators, writers, composers, orchestrators,
performers, qualitycontrol personnel, students, educators, and representatives of major and
independent videogame companies. IGDA and AIAS file this brief to provide the Court
foundati onal i nformation about the exp2)essive

A [ M growdeogames comprise a highly diverse electronic art form with one common

characteristicé videogames tell storiegé. [ T
First Amendment protection than stories from other media intended to entertain, inform,
persuade, and teach. o (p. 9)

Video Games Are an Important Medium of Protected Expression Protected by the First
Amendment:

T AaThis Court has |l ong recognized that the p
just to Opol i tpieccaclh,an d uitd ead Ismg itmala swi de va
that communicates ideas more indirectly. Thus, First Amendment protection applies not
just to books or newspapers but also to O6m
television,and liveent er t ai nment , such as musi cal and

1 fiModern videogames typically tell intricate stories using crisp graphics, custom musical
scores, and scripts read by talented actors. As such, videogames are complex works of
narrative performancearto j ust | i ke movies, television sh
5)

T AGames may be f ur purposedocwhitheheyare plagece Atonby t he
end of the spectrum ar e oOgwitieetsteathlorasot ar e pr i
persuade, although they are naturally intended to be enjoyed as well. Like nonfiction
literature, newspaper editorials, and documentary films, however, these games inform or
argue directly. o (pp. 6

T A"At the other end of the s pneraihdrbutoftenaalsoe ga me
having important expressive components. Indeed, as this Court wrote in Winters v. New
York Ot he | ine between the informing and t hi
di stinguishing factor i7m First Amendment a

9 fToward the other end of the balance between instruction and entertainment is the game
Nier, a third-person adventure game in which you play a devoted father searching for a
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cure for his daught e Niérsdedigeed pmmanlgptd enterthin ne s s .

(and although it is also quite violent), it also communicates profound ideas, just as great
literature does. The New York Timeéss v i d e o g ame Nierd like dther greatr
gamesd i s 6 mostly about cont eusdspecs bf humann g
existence, even violence, in the service of an entertaining, interactive artistic
experience. 00 (p. 8)

filn short, modern videogames comprise a highly diverse electronic art form with one
common characteristic: from serious games to entertaining games, from adventure games
to role-playing games, videogames tell stories. At first blush, those stories are neither
more nor less entitled to First Amendment protection than stories from other media
intended to entertain, inform, persuade,and t eac h . 0 (p.- 9)

filt is equally important to appreciate the cultural significance of videogames as modern
art. ..o (p. 9)

A[ V]i deogames have become a culturall
reflected in at least four ways. First, videogames have become an important focus of
critical commentary on the arts. Today, videogame reviews and criticism regularly appear
in mainstream newspapers and academic literatured right alongside reviews of literature,
movies, television, and theatre. For example, the New York Timeeegularly publishes its

game reviews in the Arts sec WashngtoruPogl er
for its part, publishes reviews i ROt he

A[V]ideogames are an increasingly important creative inspiration for other media,

ot e
and

y si

including books and movi es. F oRrinceocfa mp | e,

Persiagave rise to the movie Prince of Persia: The Sands of Tinpeoduced by Jerry
Bruckheimer (best known as producer of the Pirates of the Caribbeamovies). The game
Hitmaninspired the 2007 film by the same title. The game Resistance: Fall of Man

i nspired Wil | iResistaie: THe Gatherm@ Storfibeqam series
Tomb Raideinspired the films Lara Croft Tomb Raideand Tomb RaiderThe Cradle
of Lifeand the novels The Amulet of Powdry Mike Resnick, The Lost Culby E. E.
Knight, and The Manof Bronzb y James Al an Gardner . 0

Al T] he cul tural i mport anc e nanberofunidesiteyg a me s

that now offer courses and even degrees in videogame design. For example, the

(p.

t h
S [

t he
We e

J

Uni versity of Southern Cal idwhichreduatéds School

movie titans like George Lucas, Steven Spielberg, and Ron Howard, among othersd has
opened an Interactive Media Division, which offers a Bachelor of Arts degree in

interactive entertainment, a Master of Fine Arts degree in interactive media, and a minor
in videogame design and management . 0

A[T]he importance of games is reflected by increasing scholarly interest in the
relationship between games and culture. So, for example, the Strong Museum of Play
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features exhibits on videogames as a mirro
and human developmentand offersa uni que wi ndow into Ameri ca

California’s Law Would Impermissibly Chill Free Expression:

T

fiThe Act is so vague as to make it impossible for the producers and vendors of
videogames to determine which games are subject to the Act. As a result, videogame
designers will likely self-censor in order to prevent their products from falling under the
statute. 0 (p. 34)

AThe Actds tendency to chill speech is exa
strict liability for all violations. As a result, the Act threatens to subject importers,

distributors, and retailers to multi-million dollar fines for entirely innocent

mi scal cul ations about whether a game wi |

ADespite many adfpwhichrgamasit believeras coverad bythe Act
and to explain how it would reach that conclusion, the State of California has made a

point to identify only a single example of
AThe reason f or cdsobvious: determiniiggdvisat gamesiqualifytasa n
6violenté under the statute is a difficult

AThe Act restricts the sale of games O6in w
includes killing, maiming, dismembering, or sexually assaulting an image of a human

being, i f those acts are depi ctpomjedtesh t he g
The three-pronged test is so vague, however, that it is nearly impossible to determine

whether many games meet anyof the three characteristicsd muc h | ess al |l t hr e
AThe first prong asks whether a 6reasonabl
wouldfind[sif appeals to a deviant or morbid int

def i nieanétdbe vor &émorbi dd interest or explain
depiction of violence appeals to such an i

AThe | ack of a def i nAsdamedemelopersTed Rrize explaigedl e mi ¢ m
in his affidavit beforethedis t r i ct court, O0there is no comm
of this term, and game creators and others will not be able to know at what point an

interest becomes O6morbidd or O6deviant 0.
orherlevelofinter est i n any-3 opic. 60 (pp. 35

AThe second prong asks whether the game is
in the community as t d@utthehedikelyisnssuch pravailiagh!| e f o
standard for what level of violence is appropriate for minors as an entire classd

particularly without taking into account s
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AThe Actds third prong asks whether the ga
game, as a whole, to lack seriouslit er ary, artistic, political,
The first part of the standard is familiar
mi nors6 makes the standard vaguer because
work lacks value for minors as an entire class. The answer would depend on the age,

background, and maturity of thechildd f act or s t hat the Act compl

fMAs Mr. Price explained in the district cou
suffer a serious stigma that will reduce sales and make retailers less likely to carry the

game. And because there is O0no predictable or
will be deemed Oviolentd6 under the Act, vi
retailers are likely to err on the side of caution. The result will be selfcensorship in which

6our designers wil/|l have to restrict the Kk

games. 60 (p. 37)

fAiThis Court has previously recognized that vague restrictions on speech impose just this
sort of burdenofselff-c ensor shi p. o (p. 38)

AThe Act authori zes a fwhiché foratom@nyimpofiily f or e
thousands of copiesofasinglegamed coul d mean a fi ne (P®B8) mil | i

fAiThe fear of multi-million-dollar damage awards will chill the speech of videogame
producers, distributors, and retailers. o
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FIRST AMENDMENT SCHOLARS (PROFESSORS COLE, KARST, POST, REDISH,
VAN ALSTYNE, VARAT AND WINKLER) BRIEF:

Theamici curiae are law professors who have written about the speech clauses of the First
Amendmenthey teach at geographically diverse institutions and their perspectives on many

issues are equally diverse. They share the conviction, however, that th& Fistn d ment 6 s f r
speech protections should not be undermined by imprecise legislation that responds to passing
causes célébres but that can have chilling effects that long outlast political and cultural

fashion.Brief filed byDavid Cole, Georgetown Unikgty Law CenterKenneth L. KarstUCLA

School of LawDavid G. PostBeasley School of Law at Temple Univerditiartin H. Redish
Northwestern University School of LaWilliam W. Van AlstynaVilliam & Mary Law Schoaql

Jonathan D. VargtUCLA School of.aw; and, Adam WinklerUCLA School of Law

1 ¢O]bscenity standards applicable to depictions of sexual conduct and excretory functions
cannot constitutionally be transplanted to the culturally far different context of simulated
violence. 0 (p. 2)

91 fObscenity standards are not easy to define and apply with predictability and precision,
even when applied to sexually themed speech. But deprived of their legal and cultural
context, and instead applied to depictions of violence, the words used in the legal tests for
obscenity provide no practical guidance. Sellers of video games cannot adequately
predict whether a game will be found to Gappeal[] to a deviant or morbid interest of
minors,0as opposed to an acceptable interest in competition and fictional entertainment,
perhaps coupled with an interest in dark humor.o (p. 3)

91 AAmerican culture accords radically different treatment to depictions of violence and
depictions of sex. Few parents, for example, would strongly disapprove of their

chil dr e ndopsand RobbgriGn gbut f ew woul d countenance
playing dHoneymooning Couples In The Bedroom,beven if all the sex were as simulated
as the violence in dCops and Robbers.6 o (p. 13)

1 fAAmerican society in fact widely accepts, and has long accepted, many depictions of
violence in contexts where it has not accepted similar depictions of sex. So even if there
is a shared understanding of what sexually themed material ought not be distributed to
minorsd a shared understanding sufficient to give relatively clear meaning to laws that
focus on sexually themed materiald no similar understanding can sufficiently clarify
laws that try to adapt the Ginsberg/Miller formula to depictions of violence.o (p. 17)

1 fTo the extent obscenity statutes are not unconstitutionally vague, they require the
exi stence of a & aboutwhat sexuahnthterial & offensive,i n g 6
appeals to the prurient interest, and lacks serious value. But there is no common
understanding as to what depictions of violentd as opposed to sexuald conduct satisfy
the elements of obscenity. The Act, which seeks to regulate depictions of violence simply
by adapting the existing obscenity standard, is therefore void for vagueness.o (gep. 25
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MARION B. BRECHNER FIRST AMENDMENT PROJECT AND PENNSYLVANIA
CENTER FOR THE FIRST AMENDMENT BRIEF:

The Marion B. Brechner First Amendment Projedt Pr oj ect 0) i s a nonprof.i

organization located at the University of Florida and dedicated to contemporary issues of

freedom of expressiormhePennsylvania Center for the First Amendmeit Pa CFAO0) was
established by the Pennsylvania State University to promote awareness and understanding of the

principles of free expression to the scholarly community, the media and the general public.

A R a t tieae battling real-world violence and crime by hiring more police officers or by better
enforcing already-on-the-b oo ks | aws that target actual
chosen, instead, to fight a surrogate battle over fictional, entertainment-based violence by
adopting a statute that targets speech i not conduct i and that, in the process, jeopardizes

First Amendment freedomsé. |[O]l]ne must wonder

of real-life violence from the wars in Afghanistan and Iraq or whether it will attack its own
Hollywood-centric film studios that churn out violent content like the Terminator movies

starring Petitioner Arnold Schwarzeneggern.

The Court Should Trust Parents and the Advances of Technology To Protect Children —
Rather than Attacking Free Speech:

1 A[T]he Court now stands primed to wade deeply into the culture war over media violence.
This is a surreal, surrogate and substitute war, Amicicontend, for addressing the problems
of real-world violence, as California and other government entities play the media blame
game by attacking the speech of corporate entities in the name of ostensibly protecting, in

noble fashion, minors from content many

91 AAmicifurther assert that the Court should have faith in several matters 1 faith in the
wisdom of parents and guardians to know what video games are and are not appropriate
for their children to rent, purchase and play; faith in a voluntary, rigorous Entertainment

Software R&ISIRB® )Boatd ngésystem designed

assigns independent age ratings and content descriptors for video games; and faith in
technological advances in game consoles that easily allow parents to block games

carrying ESRB ratingstowhic h par ents object. o (p. 4)

California’s Law Violates the First Amendment:

ad

t o

T AThis case affects t wol thedghtsof retailersknd r st Amend

distributors to freely sell the speech products that are violent video games, and the rights
of minors to purchase those games free

T APut more bluntly, the Act impacts both
receive speech. See Griswold v. Connecticet ( 6t he St ate may not
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spirit of the First Amendment, contract the spectrum of available knowledge. The right of

freedom of speech and press includes not only the right to utter or to print, but the right to
distribute, the right to r etis€outhas, [ and] t
recognized, o6éminors are entitled to a sig
protecti@n. 60 (pp. 7

h
n

The Act’s Compelled-Speech Labeling Obligation Violates the First Amendment Right Not
to Speak:

T ACourt has r ec ogn ieezhdhdt a Spebker tvould moteothedvisd miake g s p
necessarily alters the content of the spee
Respondents6é First Amendment right not to
or to affirm a particular subjective message with which they disagree and with which that
do not want to be associated. o (p. 11)

T ACali forniabds | abeling requirement moves f
permitted under commercial speech doctrine. The determination of whether a particular
gamei s a Ovi ol ent video gamed unidnetafactuah e Act
one subject to empirical verification such

Other Courts Have Rejected Other Laws Targeting Video Games:

T Aaln the fir setciaspipoen liantvea Icioduartti ndg restri cti o
video games nearly a decade ago,é U.S. Court of Appeals Judge Richard Posner aptly
dismissed the proffered evidentiary research purporting to prove that violent video games
are somehow more problematic than other forms of media because of their interactivity.
Judge Posner, writing on behalf of a unanimous three-judge panel for the Seventh Circuit,
found that the studies offered by the City
video games are any more harmful to the consumer or to the public safety than violent
movies or other vi ol en.tlpthatsingte semgeacs, dudgey e, ent e
Posner also telegraphed the more far-reaching constitutional concern that singling out one
form of violent media for legal sanction, while simultaneously giving a free pass to
others, gives rise and credence to a claim of substantial underinclusiveness i and thus yet
another basis upon which violent video game laws should be deemed invalid. Judge
Posner 6s | ogi Kendaak ahich teissCeud declimedyto distarb, remains

equally as valid tokay as it was then. o (
T Alndeed, at | east seven federal district c

underinclusiveness of violent video game statutes, and the substance of each of their

findings is remarkably consistent and dire

Judge Posner, the judges in these cases found that the social science evidence failed to

supportthelawsinque st i on. 0 (p. 15)

f " These courts correctly recognized that th
video game cannot logically or constitutionally be singled out as any more harmful 1
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either physically or psychologically 1 than similar exposure to violent content in movies,
on television, in books or, for that matte

Science Has Not Proven Any Harm to Minors:

T AiTo date, social scientists have been unahb
caused by playing violent video games from that allegedly arising from the plethora of
exposures to other 1 mages of violence or,

California’s Law Is an Underinclusive Remedy for Any Alleged Harms:

T AWhil e it mi gh tastae¢oasimgle @ba poenadfimedra that differs from
the others in that the user controls a portion of the action, doing so runs afoul of
established First Amendment principles, al
of alleviatingthepurport ed har ms associated with exposur

T AFinally, the underinclusive nature of Cal
by treating similarly situated speakers in dissimilar fashion. In particular and within the
entertainment industry, speakers who convey violent-themed messages through CDs,
television sets, movie screens, magazine pages and other forms of media are exempted
from the reach of the Act while, in contrast, only those speakers who convey their
violent-themed messages t hr ough t he medium of video gar

(p. 20)

Violent-Themed Speech Should Continue to be Treated Separately and Distinctly from
Sexually Explicit Speech:

1 fMAmiciencour age this Court to redgcentute Cal i forn
unprotected sexual expression that is either obscene or child pornographic with protected
vi ol ent media content. o (p. 21)

Fear of Harm Is Not Enough To Censor Free Expression:

T AEach new medium, it seems, mmrma Behapsthissoncer n
natural, as one generation fears a new technology with which it is not familiar. But in just
a few years, many lawmakers and judges across the country will have grown up playing
video games, some of which were not violent and some of which probably were. Or
perhaps the fear of new media merely reflects the fact that, as one leading First
Amendment scholar and university president

(p. 27)

T AUl ti mately, the burthtgovernment ® provedoent tausatiane t o f
of harm allegedly stemming from a particular form of expression that otherwise receives
full First Amendment protection. Even in the area of commercial speech, which is only
subject to intermediate scrutiny rather than the heightened strict scrutiny standard by

60



which laws targeting violent-themed speech must be measured, this Court has held that
the government Omust demonstrate that the
will in fact alleviatethemto a mat er i al degree. 6é Justice !

rigorous level of scrutiny in commercial speech cases while serving on the United States
Court of Appeals for the Third Circuit in Pitt News v. Pappert. . 0 (p. 27)
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THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS, THE AMERICAN
SOCIETY OF NEWS EDITORS, THE FIRST AMENDMENT PROJECT, THE
NATIONAL PRESS PHOTOGRAPHERS ASSOCIATION, THE RADIOTELEVISION
DIGITAL NEWS ASSOCIATION, THE SOCIETY OF PROFESSIONAL
JOURNALISTS, AND STUDENT PRESS LAW CENTER BRIEF:

A mi @and thé journalists that they represent have an interest in this case and in prohibiting
expansion of unprotected categories of speech under the First Amendment. Establishing violence

as a new, additional unprotected category of speech could seyerea f f ect néws r epo

1)

Alf violence is deemed to be an unprotected
will be little standing in the way of the same critics making the argument that newspapers

should not be sold to minorsbecause t hey contain violent [conten

become much easier to make the argument that violent content in newspapers should be
censored. 0 (p. 32)

The Court Should Not Create New Categories of Unprotected Speech:

T AThe Uni t e dhavSadways istegpreteddha First Amendment as meaning that
6government has no power to restrict expr
subject matter, or its content. 60 (p. 3)

T AOver the years, parties hoadeserveEirstai med t hat

Amendment protection, but the courts have consistently refused 1 and rightly so 1 to rule

t hat violence should become an unprotected

T AThe feder al government asked tudtytsbeCour t
unprotected based on a balancing test of the purported value of the speech against its
costs to society. In response, this Court emphasized the strict limitations on establishing

new categories of wunpr ot e cproposedbalgnangtesh, c al
6startling and4dangerous. 060 (pp. 3
T A[ T] here is no historical tradition of ex

other forms of media from First Amendment protection. In fact, several courts have
expressly stated that violence is not an unprotected category of speech, even when minors
are involved. o (p. 4)

1T A"The courtsd cont i
wel |l founded?é. [ P]rotests agppeasimmew vi ol ent
media or methods of communication, such as video games, comic books, theater, film,
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and music. After a period of time passes and society accepts the presence of the once-new
media, the protests inevitably die down, with the alleged harms never having come to
pass. 0 (p. 6)

The Court Should Not Eliminate First Amendment Protection for Speech Based on
Society’s Current Views of a New Media, as History Repeatedly Demonstrates Initial Fears
of New Media Dissipate as the Media Becomes Familiar:

1 AWhether the media involved is print media or visual media, the story is always the same
T the new media appears on the scene, adults claim that it will negatively affect children,
the legislature holds hearings and investigates methods of regulating the new media,
courts hear cases attempting to restrict the dissemination of the media, the industry
responds by suggesting some form of self-r e gul ati on, and the soci e

(p. 8)

Video Games Are Just Another Type of New Media that Has Created Societal Anxiety that
Will Eventually Be Alleviated:

T ABy examining the history and current stat
television, theater, and film, a pattern quickly becomes evident. Each of these types of
media met with great resistance when they were first introduced, followed by proposed
regulations and legislation, court rulings that restrictions upon the media violate the First
Amendment, and finally, a self-regulation effort by the media industry in question. Video
gameshavef ol | owed this same pattern since thei

T ACreating a new category of wunprotected sp
courts around the country have repeatedly refused to do so, for a type of media that is
drawing the same types of complaints that other types of new media drew when they
were first introduced, would be a monument

Restricting the First Amendment Rights of Media with Violent Content Is a Direct Threat
to News Organizations, Who Must Cover Violent Stories To Fulfill Their Duty of Keeping
the Public Informed:

T AApproving |l egislation that restricts mino
opens the door for restriction into other types of media with violent speech content,
including news media. News stories may contain descriptions and photographs of

violence during wars, c¢criminal acts, descr
1T AAlthough there I s a heavy presessmtmaks on aga
on the news media for covering allegedly violent stories have occurred ever since

campaigns against di me novels began. o (p.
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T ACurrentl vy, mul ti ple parties have attempte

youth violence, or suggested that the violent stories in the news media are similar to
violent video games. 0 (p. 31)

T alf violence is deemed to be an unprotecte

there will be little standing in the way of the same critics making the argument that

newspapers should not be sold to minors be

worse, it would become much easier to make the argument that violent content in
newspapers should be censored. o (p.-

The Court Should Not Restrict Freedom of Expression as a Result of Criticism of New
Media:

T A[ T] he opposition to and criticism of
the criticism that has been made against every type of new media that has been
introduced into society since the advent of dime novels, more than 150 years ago. Ruling
in favor of petitioners would result in a violation of the First Amendment as a reflection
of current trends in society T a ruling that could greatly restrict the freedom of expression

32)

vi ol

rightsformany ot her organizations. This Court st

34)

64



COMPUTER & COMMUNICATIONS INDUSTRY ASSOCIATION, CONSUMER
ELECTRONICS ASSOCIATION, INFORMATION TECHNOLOGY INDUSTRY
COUNCIL, TECHAMERICA, CENTER FOR DEMOCRACY & TECHNOLOGY, and
the DIGITAL LIBERTY PROJECT OF AMERICANS FOR TAX REFORM BRIEF:

TheComputer & Communications Industry Association (CCIA) is a trade association dedicated
to open markets, open systems and open networks. The Consumer Electronics Association
(CEA) is the preeminent trade association promoting growth in the $165 billion U.S. consumer
electronics industry, and includes more than 2,000 corporate members who are manufacturers,
distributors, and retailers of video game hardware and software. Infamaechnology

Industry Council (ITI) is a leading voice, advocate, and thought leader for the information and
communications technology industry. Representing approximately 1,200 member companies,
TechAmerica is the t echnordaoizaton. iCaenteiufar Damypcasy | ar g
& Technology (CDT) is a neprofit publicinterest Internet policy organization. Digital Liberty
Project (DLP) is a special project of Americans for Tax Reform that promotesadest

technology and telecommunicat®policy. Americans for Tax Reform is a 501(c)(4)-puoofit
organization dedicated to reducing the size and scope of government and its influence on the
economy and AordaylivMex ansd day

AANy regulation of online content that imposes age-based requirements will encounter very
significant practical and constitutional problems. A decision upholding such requirements in
the offline world T for a new type of content previously unregulated i would be sure to lead to
constitutional problemsintheonl i ne context . 0O (p. 26)

California’s Law Will Impact Constitutionally Protected Online Content, Even Though It
Does Not Directly Seek To Regulate It:

T AWhile the California statute does not, on
gamingact i vity, the Courtdés decision in this
gaming and other constitutionally protecte

T Al AlJ]l t hough the California statuteinhere do
other states have sought to do so, and through its influence on future legislation the

A

Courtés decision here wildl have an i mpact

T A[ T] he broad movement of the ganing indust
sometimes in connection with physical gaming systems, but often games that are only
available online. In light of the migration of gaming online, and the repeated efforts of
states and localities to regulate gaming, it is highly likely that, were the Court to uphold
theAct i n this case, future regulations woul
8)
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The Court Has Said Voluntary Tools for Users Are an Appropriate Means for Parents To
Control Their Children’s Access to Content:

1 fPromotion of user empowerment tools continues to represent a less restrictive means to
controlling minorsd access to content t
already addressed the question of Remogul
v. ACLUand COPA cases, which extended full First Amendment protection to Internet
speech. In those cases, this Court concluded that the promotion of the use of voluntary
user empowerment tools was a less restrictive means than government regulation for
allowing parentsto controlthei r chi |l drends access to I

1 AUser empowerment tools remain the most successful i and constitutionally appropriate
fapproach to allowing parents to choose
access to inappropriate content.o (p. 12)

9 AJust as the courts have concluded that filtering tools are the most effective and
constitutionally appropriate approach to protecting children from sexual content, such
user empowerment tools also provide the most appropriate answer for violent content. To
the extent that parents are concerned about violent content online, industry has developed
a broad range of filtering tools that enable parents to shield their children from such
content. o (p. 13)

User Empowerment Tools Are Also the Solution to Regulating Children’s Access to Violent
Content in Offline Video Games:

T AThe video game industry has made a con
I

with options for controlling thei threec hi
major consoles i Nintendo Wii, Sony PlayStation 3, and Microsoft Xbox 360 i all

include software tools designed to give parents control over what their children play. The
Microsoft and Nintendo consoles allow parents to use the Entertainment Software Rating

hat
ati

ndec

wh ¢

Board rating |l evel to control childrends a

1 Amiciappreci ate that many parents woul d
types of content T including violent content T in both the online and offline worlds. Amici
have strongly supported the development of user- and parental empowerment tools that
provide this type of control, to be used on a voluntary basis in the households that choose
to use them. o (p. 26)

T A T] he vi deo g a mleadeiimpobmosing pargntalrcantsol tdmle Anmici
urge this Court to affirm the judgment below, and hold that these voluntary tools 7 and
not governmental regulation of a new category of less protected speech i are the best
approach to achievethesociaBlgoal s at 1 ssue here. o (p.
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COMIC BOOK LEGAL DEFENSE FUND BRIEF:

AThe Comic Book Legal Defense Fund (O6CBLDF®&)
under mine Americabds free speech traditions, a
CBLDF is a nonprofit organization dedicated to the protection of the First Amendment rights of

the comics art form and its community of reta
(p. 2)

ACal i fornia should noti cbaed sp eFinmisttt eAdnetnod nsgenltl hoe

because it succumbed to the latest moralistic campaign. This Court should heed journalist
Heywood Brounés warning that O0censorship| of a
professional crusaders. 60 (p. 37)

When Advocacy Masquerades as Science and Leads to Censorship, Serious Damage Can
Be Done:

1 AGiven its mission and history, the CBLDF is well acquainted with the moral panics that
engender efforts to protect children from
censorship was imposed by states and localities in the 1940s and 50s after supposedly
scientific claims were made that comic books were responsible for increasing juvenile
delinquency in the United States. Such longdiscredited arguments seem quaint and
amusing in the judgment of history, but they reveal the serious damage that can be done

when advocacy masquedades as science. 0 (p
T A[ T] he Court should use this opportunity t
our const it utcausenooatdnt-bsatseerdd gprrdbshé bbhd i ons O6have
potential to be a repressive force in the

California’s Law Would Undermine More First Amendment Principals in a Single Case
than Any Decision in Living Memory:

9 fPetitioners seek to dismantle basic elements of First Amendment jurisprudence
developed over the past six decades, including principles this Court reaffirmed as
recently as last Term. The State asks this Court to find a new First Amendment exception
for fictionalized violence, to reduce constitutional protections for minors, and to deem
new communications media to be constitutio
would undermine more First Amendment principles in a single case that any decision in
|l iving memory. oo (p. 5)
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A History of Censorship Arising from Successive Moral Panics Explains the Development
and Importance of Strict First Amendment Scrutiny:

r
o empower the governor to
r becoming d
al so provided that those conrforattet ed
Superior Court
T ABy 1949, | aws t a mosth designed to lean tie salnof aimeb 0 o k s
comics to minors i were pending in fourteen states, id. at 150, and eventually at least

fiftyU.S.cites woul d attempt to regul ate the sal

9 Aln 1954, the Senate Judiciary Committee convened a special Subcommittee to
Investigate Juvenile Delinquency in the United States and held hearings on the topic of
comic books and juvenile delinquency. The star witness was psychiatrist Dr. Fredric

1933, a Washington State

angerously demented, confuse
e of
and be sent to an insane

co
mp

b
as

e

Wertham, a vociferousanti-c o mi ¢ b ook crusader é. Wert ham

florid rhetoric of the moral crusader. Not to be outdone by his predecessor, Anthony
Comst ock, he pr olbedginaer congpated 1 tHei camiceaok was a
i ndustry. 066¢ He posited that o6as | ong

which comics fell into that category. For example, he described Superman comics as
Oparticularly injurious to the ethical

a
present forms there are no secure homes

d

06sadistic joy in seeing people punished

contempt of thl8) police. 60 (pp. 12

Restricting Speech Under the First Amendment Requires More Than the Government’s
Moral Certainty:

T A[ T] his Court developed each of these
earlier moral panics in which the government restricted speech for the very same
purpose. 0 (p. 24)

Censorship of the Past Is Prologue:

T ACongress declined to adopt a | aw re
recognized such a measure would be 6
conceptsofafre e press operating in a free |
Governor Thomas Dewey likewise found that a state law banning such comics for minors
would violate the First Amendment principles set forth in Winters v. New Yo0g&.
However, if California persuades this Court to reverse such strict scrutiny, the resulting

|l icense for state censorship wild.@l be over

n A
ab
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of the United States Court of Appeals for the D.C. Circuit has accurately described any
attempt to fashion a constitutionally sound standard for regulating fictional violence as a
6jurisprudenPm.Bal qgquagmire. 60

Petitioners Provide No Basis for Denigrating Childrens’ First Amendment Rights:

T "As Judge Richard Posner wrote in an
children have First Amendment othdagebftls ,
from exposure to violent descriptions and images would not only be quixotic, but
deforming; it would | eave them unequi
34-35)
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THOMAS JEFFERSON CENTER FOR THE PROTECTION OF FREE EXPRESSION
AND THE MEDIA INSTITUTE BRIEF:

The Thomas Jefferson Center for the Protection of Free Expression is a nonprofit, nonpartisan
organization that has as its sole mission the protection of free speech and press. The Media
Institute is an independentonprofit research organization that advocates a strong First
Amendment, a competitive communications industry, and journalistic excellence. (p. 1)

fAiPetitioners urge this Court to adopt an open-ended approach to First Amendment analysis:
Rather than requiring the government prove that unwelcome speech falls within an
established exception to free speech, courts should consider creating a new category of
unprotected expression anytime government claims it has a rational basis for wanting to
suppress speech. This Court rejected such an approach in Stevens and it should do so in this
case. o0 (p. 3)

Petitioners Advocate an Approach To Assessing Content-Based Restrictions on Speech that
Was Specifically Rejected in United States v. Stevens:

T APet i tsderbamhastorgal basis for the unprotected status of video games directed
toward minors containing fAoffensively vi
Petitioners, places the speecWwelteinedjaed e d
narrowly limited classes of speech, the prevention and punishment of which have never
been thought to raise any Constitutional

9 Aln making this argument, however, Petitioners confuse analogy to historical tradition
with history itself. The primary evidence Petitioners claim demonstrates that access by
mi nors to 6offensively violent materialo
been histori cSevensy 1u3nOp rSo.t eCtt.edabt (1586), i s
analysis in Ginsberg v. New YorB90 U.S. 629 (1968) (upholding restrictions on access
by minors to obscene materials). Yet access by minors to expressive materials is not a
category of speech. 0 (p. 5)

T AWhi |l e i tGinsbsrgrecognizes that dbsaehe materials in the hands of minors
may not be obscene in the hands of adults, the fact remains that the speech at issue was
obscenityiacategoryof speech deemed unprotected by
Petitioners provide no valid evidence thataccessbyminor s t o 6of fensi vel
materialsdéd is a category of speech that
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The Court of Appeals Appropriately Limited the Ginsberg Standard to Sexual Imagery:

T Aln their brief, Petiadatiements tmakte dthlei £ xC oL
unequivocallyheld in Ginsbergv. New Yok [t hat ] states may prop
access to material that i sGinshergmakesnpsuocot ect ed
sweeping pronouncement concerning the relative First Amendment rights of children and
adul t s. Rat her, the decision is explicitly
(p-7)

1T "nConsequently, the Circuits that have cons

apply Ginsbergin cases involvingt he r egul ati on of violent ma

1 fGinsbergdeal t with O6girliebé magazines and ot he
by mi n3uchmagazines may feature sexual content on the cover, allowing children
to see the material simply by entering a store. Once a minor has purchased the material, it
can be easily secreted within the home or viewed outside the home in the course of the
mi nor 6s ordi nary da.i-based restdction an putchasengobscedes s u c h
materials offers practical assistance to parents in prohibiting their children from viewing
such items. o (p. 11)

9 Altis the rare circumstance that the same case could be made for the purchase of violent
video games. Children cannot view the contents of a video game without a video game
console or computer, the costThewifleoganes c h i
themselves are also relatively expensive: Red Dead Redemptidor example, retails for
$55. 99 on A Mesiclldren domantéave access to this amount of money
without obtaining it from their parents or guardians. Those who do are typically much
older and therefore, under the theory espoused by Petitioners, are less likely to suffer
from the alleged harms caused by exposure to such material because they are closer to the
age of maj elR)ity. o (pp. 11

(7]

o

T AEven when a minor has a game consol e an
them outside his parentsd knowledge or con
time and space. Parents can confiscate games or consoles or use the parental controls

built into game consoles to |Iimit minorso
much greater ability to shield children from violent video games than from obscene
sexual mal)er i al . 0 (p.
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THE NATIONAL CABLE & TELECOMMUNICATIONS ASSOCIATION BRIEF:

A[ T] he National Cable & Telecommunications As
association representing the cable television industry in the United States. Its members include

cadh e operators serving more than 90 percent of
as most widely viewed-2cable programmers. 0 (p

Alf petitioners were to have their way, therefore, it appears that States would be free to
regulateanyfor m of speech that they deemed potgnti al
development, all without effective judicial supervision. This is simply bad constitutional law.
In the end, government restrictions on speech should remain the exception, not the rule, even
where speech to minors is concerned. O (lp. 23

California’s Law Would Eliminate Critical First Amendment Protections:

T A[P]etitioners claim that States should ha
merely by Ofi ndiunlgddi bteh apto ttehnet isaplel eyc hh awomf u |
mor al devel opment .Qnsber§ 0@ U.Ssat 6Blr Thats&r@lard quot i ng
would make government censorship of speech to minors presumptively lawful rather than
the other way around. O (p. 4)

9 ASuch government control over speech might be tolerable if it were obvious that
governments rarely overreached in regulating speech to minors. But that is not the case.
|l ndeed, s ome okhowndecisiens irvalva undondtisutiobakstatd at-
tempts to dictate what minors i often school childreni s ay and hear . 0O (p.

9 APetitioners argue that this Court should adopt a new constitutional doctrine allowing
States to prohibit communication of speech
[is] not irrational for the . . . legislature to determine that exposure to the material . . . is
harmful to minors. 6é But this borrowed, e
gener al First Amendment | aw. 0 (p. 8)

California’s Proposed Standard Would Eliminate Critical Parts of Proper First
Amendment Scrutiny:

T AThe first probl em wit h -ipteestiplesratomakebelisfd6 pr opos
standard is that the very reason for its existence i to allow government to regulate speech
without meaningful oversight i is contrary to core First Amendment principles. This
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Court has made clear that, O6[a]s a gener al
government has no power to restrict expression because of its message, its ideas, its
subject matter, or its content. 60 (p.- 9)

fAiThe fundamental rule, therefore, is that government attempts to control speech are

inherently suspect. OWhen the Government s
the usual presumption of constitutionality afforded congressional enactments is
reversed. 60 (p. 10)

Ailt thus would significantly lessen First Amendment protections if, once a significant

government interest had been invoked, the Court were to dispense with careful scrutiny

of laws limiting speech, employing little more than a rational-basis test applied to a

subcategory of speech (speech to minors). This Court has emphasized that the rational-

basis test o6is not a |icense for courts to

Y

choices. 00 (p. 14)

AThis case provides a ready example of the
violent video games may be offensive to many people, the fact that speech is offensive

does not mean, by itself, that it has a harmful effect on those who hear it. Yet, when put

to the test of demonstrating that violent video games actually cause cognizable harm to

minors, petitioners were unable to show anything more than a general correlation

bet ween violent video games and some aggre

T ] hligtle seundi aghority for permitting States to control speech to minors, based

A
on nothing more than their rational bel i ef
(p. 30)
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ID SOFTWARE LLC BRIEF:

|l d Software LLC (A llabilitycorporatioa orgadized under the lawsiofmi t e d
Delawarel It has been recognized as a pioneer in the creation and development of video games.
Id Software has also been active in explaining why the First Amendment protects video games as
much as any o#r artistic medium. (p. 1)

A[ T] he First Amendment does noiteversatuteow peopl e
anxiety 1 by suppressing the expressive rights of others. As this Court has noted, the First
Amendment precludes even a majority from deciding for everyone else what is palatable or
correct as a normative matter.o (p. 24)

Video Games Are a Projection of Traditional Media and Are as Expressive as Other Forms
of Art:

1 AAs a matter of content and form, video games are a projection of such traditional media
as literature and film, both of which the First Amendment protects in full. In fact, the
themes on which video games rely are staples of fiction.o (p. 4)

9 AA game can be every bit as expressive as any other work of art. In addition, to seek to
deny protection to video games because of their interactivity mistakes a virtue for a flaw.
As more than one court has recognized, exp
6)

Video Games Have the Same Claim to Constitutional Protection as Traditional Forms of
Creative Expression:

1T ANo | egislature subject to the First Amend
copy of the lliad. After all, the lliad is a bedrock of western civilization and a staple of
many a curriculum. But the lliad T actually read T is not a polite book. People die
horrible deaths in this epic, after they have cooperated with their killers, after they have
begged for mercy, after we have | earned ab

1 Aln their current state, video games bear many of the same formal qualities as books and
film, including attention to plot, characters, dialogue and setting. With these qualities in
mind, the authors of a video game create narrative parameters in a fictional world to
reflect their vision, and the player navigates through the game in relation to these
parameters. As with other artistic media, a successful video game creates for the player a
rhythm through the story it tells, using both visual and aural tableaux, including such
facets as animated figures, props, architecture, landscape, narration and music. And, like
other narrative forms of art, including polyphonic music, video games draw a thematic
arc from exposition to climax and denoueme
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T AConsider the Mmool ownegofdekdr §pt Dawmr e 6s mo
where the hero (i.e., player) navigates through a surreal, dangerous world in the hope of
understanding why an experiment has gone awry:

Doom. . . comprises environments filled with realistic details, details that flesh
out laboratories, torture rooms, infernal landscapes, and military installations.
Such visual details are accompanied by sound effects that include background

music, the alienmonstersd cries of atta
herobés aching body. The result is an at
grueling tension. The movements of the

convincing experience of the alien world.

Angela Ndalianis, Nec-Baroque Aesthetics and Contemporantdttainmentl00 (2004)
(Ndal i anil@®) . o (pp. 9

T nld SobDoomaa £ 6lsat er made into Rodkd mlesHmsan .
(p. 11)

The Court Should Confirm that the First Amendment Protects Video Games as Much as
Any Other Artistic Medium:

9 AThis Court should confirm that the First Amendment applies as much to video games as
it does to books, film, graphic novels and polyphonic music i artistic media with which it
shares many characteristics. Among other things, therefore, this Court should confirm
t hat the category oGinslierga NewaYbrk lenitediosceni t y 6

sexually explicit speech, -199or the reasons
T AnThis being the case, California has no mo
0l acsk[rs]lous literary, artistic, political,
the same question about a fil mé. The Firs
film i complete with bad acting, bad dialogue, bad sets, and a bad score. As the members

of this Court are no doubt aware, such fil

Video Games’ Distinctive Characteristics Do Not Exclude Them from Full Constitutional
Protection:

1T AiNo aspect of video games as a di sdiagnnct me

Their status as games, for exampl e, i's irr
at least one court has properly recognized it as a form of expression entitled to
constitutional-20protection. o (pp. 19

T ANor i s Vvi deo egciaverasason tesdenytihem fill peotection. Rar one

thing, with the advent of the DVD, film is no longer necessarily passive. A viewer may
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choose to watch the same scene many times in a row, or skip scenes he or she does not
l i ke. 0 (p. 20)

i 1 n \ddeomames make a powerful contribution to the world of art and expression,
and this Court should confirm that they lie fully within the protective scope of the First
Amendment . o (p. 25)
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ENTERTAINMENT CONSUMERS ASSOCIATION, COMPETITIVE ENTERPRISE
INSTITUTE, CONSUMER ACTION, CONSUMER FEDERATION OF AMERICA,
PUBLIC KNOWLEDGE AND STUDENTS FOR FREE CULTURE BRIEF:

The Entertainment Consumers Association (AECA
that represents consumers of interactive electronic extenent, including video games.

Competitive Enterprise Institute (ACEI O0) is a
advancing |l imited government and individual I
organization that focuses on advancing aonsr interests and proonsumer issues and

behavi or . Consumer Federation of America (n
consumer organizations. Public Knowledge (AP
devoted to protecting culte, and focused on the intersection of intellectual property and

technol ogy. Students for Free Culture (ASFC

organization that promotes the public interest in intellectual property policy.

T AAs t e c h lves, toosgmers aee btecoming more and more concerned with the
government 6s role in regulating access to
video games are becoming increasingly worried about their freedom to access and play
video games. As demonstrated by a recent online petition, consumers consider
experiencing a video game to be no different than reading a book, listening to music,
seeing a movie or attending a play; they expect video games to be subject to First
Amendment protections likeany of t hese other forms of expr

T AYyet California and ot hieandpditiciant aadsadvdtaayw e e n ac
groups are pressing for legislation in other statesit hat woul d restrict <co
to games that state official s per sonally find objectionabl

T Al f upheld, the Cal i f or n anmiciaddeht rigMsiofitheir not on
members in California, but also the rights of their members in the eleven other states
supporting California before this Court, as well as the rights of their members in other
states that wild/l undoubtedly be pressured

T A[ P] arents have been using the ESRB system
it. If upheld, the Act is likely to disrupt well-developed consumer expectations and cause
customer confusion. o (p. 33)
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FUTURE OF MUSIC COALITION, NATIONAL ASSOCIATION OF MEDIA ARTS &
CULTURE & FRACTURED ATLAS BRIEF:

The Future of Music Coalition i¢nihatM@ks}o i s a na
ensure a diverse musical culture in which artists flourish and receive fair compensation for their
work, and in which fans can find the music they want. National Association of Media Arts and
Culture (ANAMACO) e xiganizasion thatwauld gr@videesupport seavicds o n a |
to its media arts organization members, and advocate for the field as a whole. Fractured Atlas

is a nonprofit organization that serves a national community of artists and arts organizations.

There Is a Thin Line Between Video Games and Other Media Content — If California’s
Law Is Upheld, Other Media Forms Could Be Impacted and Other States Could Pass a
Quagmire of Laws that Could Affect a Range of Artists:

1 fiThe groups represented in this brief understand that the California statute applies at this
time only to video games, and not to artists and musicians working in other media. Yet
Arts and Music Amicirecognize, as the Court must as well, that there is a thin line indeed
between video gamesand otherme di a content . O (p. 10)

1T AFor example, the music industry has strug
musical content based on definitions of the suitability of its lyrics. Were the California
statute upheld, it is possible to envision a scenario in which certain live performances by
musicians, dance, or theatre organizations

T Al f upheld, the California statute (or sim
di fferent states appmPl s pseteathuti s 5de fdii fif reg edm
legislative solution to harmonize standards may result in an extremely broad new
category of restricted speech. o (p- 10)

f A"More pressing is the concern that the ado
descriptions of violence could create a slippery slope in which, for example, a local
theatre company might halt production of a play for fear of exceeding limits on the
6distributiond of certain imagery and | ang

1 APresently, the most attractive new market for artists and content providers is the digital
realm. A statute pinned to distribution of physical copies of a work, and which does not
acknowledge or account for the inherent differences between such physical distribution
and online distribution across all market platforms, could quash the distribution
opportunities for and even chill the production of original creative works, stifling
innovative online business models in the p

T Al f such a st atoubrickand nmpaodstabstorspwouldahe sanmee s

penalties apply to online creators and distributors for products not amenable to any
physical | abeling? The answer to that ques
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AThe musicians and i n ckergwrited, and drtsandgesvicec | ab el
organi zations that make up todayds creatiyv
conduct business and contribute to the ric

(p. 12)

1T AAs the di gi t al,itisessentialendt o prexeatgrowthdhtoughr e s
restrictive | egislation and vague restrict

Avrtists Today Are as Likely as Not To Serve as Distributors, and Are IlI-Positioned To
Parse Language that Perplexes Even Appellate Advocates and Judges:

1 AArtists can more or less instantaneously create and distribute their works today, but
vague statutes such as the invalidated California prohibition at issue here would chill
expressive activity and curtail |l awful spe

1 A Lwa prohibiting the distribution to minors of violent video games, if upheld, would
lead inexorably to the enactment of new statutes prohibiting violent depictions or
descriptions in other artistic media. o (p

T Al ndependent ar t insvitheutthe oeed, desie, orkability tocohselt o f t e

with record labels, film studios, or publishing houses that might provide agents and
| awyers devoted to the study of such prosc
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FIRST AMENDMENT COALITION:

The First Amendment Coalitids a nonprofit organization that is dedicated to freedom of
expression, resisting censorship of all ki nds
about their government so that they may hold it accountable.

1 A[T]his Court recently reaffirmed the Brandenburg est , adding further t
government may not prohibit speech because it increases the chance an unlawful act will
be committed fAat some indefinite future ti

1T APetitioner s ¢ an nBrandesbargestsTheypresemno evigeacedr of t h
argument that any video games are O0directe
| awl ess action. Nor do Petitioners have su
to occur. o0 (p. 5)

T APeti ti onermobagkto Siflow v. blew Yorj68 B.S. 652, 671 (1925),
where the Court held that, because the def
imminence or likelihood of harm was irrelevant under the First Amendment. That is no
longer the law, and has not been for nearly half a century. As it has for the last 40 years,
the Brandenburg e st covers the field. o (p. 5)

T AFor this Court to decide i n BRmdénbugi oner s o
create a heretofore unrecognized exception to that 41-year-old case, and reject the
conclusions of every federal district and appellate court to have evaluated the
constitutionality of restrictions on the ¢

T Al't would have to make a cat ®fproninorscinetle e x cep
field of violent speech. That is something this Court has never done, and should not do
now. 0O (p. 6)
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